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CALL TO ORDER AND ROLL CALL

CHAIR’S REMARKS

TAB 1 REPORT ON PREVIOUS OBJECTIONS OF AGENCY FOR HEALTH
CARE ADMINISTRATION RULES

Rules that AHCA agreed to modify in response to JAPC objection. Notices of
proposed rules have been published in the Florida Administrative Register:
Rules 59A-8.005, .007; S9A-11.019; 59A-26.002; 59A-35.110; 59A-36.002, .0006,
.007,.008, .022, .028; 5S9A-37.002, .007; 59C-1.005, .010, .021, .022; 59G-1.010,
058, .060; 59G-4.150; 59G-6.005, .010, .045; 59G-13.070, and .081

Rules that AHCA refused to modify in response to JAPC objection. The History
Notes of the rules have been amended to reflect the objections:
Rules 59A-35.040, .120; 59C-1.004, .012, and .030

NEW OBJECTION:

TAB 2 Department of Management Services, Governor’s Mansion Commission
Existing Rule 60G-1.001, F.A.C., Definitions



Presentation by the Department of Environmental Protection on Inventory of State-Owned

Lands

TAB 3

Report by the Florida Gaming Control Commission regarding Division of
Administrative Hearings Final Order, affirmed on appeal, relating to the
Imposition Tax Rates

TAB 4

Report by the Department of Business and Professional Regulation, Division of
Alcoholic Beverages and Tobacco relating to:
e Permits for Cigar Wholesale Dealers
e Statutory Authority for Rule 61A-4.0371 — Excise Tax
Deduction for Breakage and Spoilage of Alcoholic Beverages
e Statutory Authority for Rule 61A-2.022 — Penalty Guidelines

TAB S

Report by Judge Darren Schwartz, Interim Director and Chief Judge, Division
of Administrative Hearings, on questions presented at the February 17, 2025,
Committee Meeting

REPORTS AND APPEARANCES
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February 4, 2025

Mr. Jason Weida, Secretary

Agency for Health Care Administration
2727 Mahan Drive MS #1

Tallahassee, Florida 32308

Dear Mr. Weida:

DANIEL PEREZ
Speaker

KENNETH J. PLANTE
COORDINATOR

Room 680, Pepper Building

111 West Madison Street
Tallahassee, Florida 32399-1400
Telephone (850) 488-9110

Fax (850) 922-6934
www.japc.state.fl.us
japc@leg.state.fl.us

The Joint Administrative Procedures Committee of the Florida Legislature, in accordance with
the authority granted in Section 120.545(1), Florida Statutes, and Joint Rule 4.6 of the Florida

Legislature, has examined certain rules of your agency.

As directed by the Committee, I certify that the Committee, at its public meeting on February 3,
2025, has found objection to the following rules of the Agency for Health Care Administration.

59A-8.005 Certificate of Exemption and Exempt Status
59A-8.007 Geographic Service Area

59A-11.019 Reports

59A-26.002 Licensure Procedure, Fees and Exemptions
59A-35.040 License Required; Display

59A-35.110 Reporting Requirements; Electronic Submission
59A-35.120 Inspections

59A-36.002 Definitions

59A-36.006 Admission Procedures, Appropriateness of Placement and Continued Residency

Criteria
59A-36.007 Resident Care Standards


https://www.myfloridahouse.gov/Sections/Representatives/details.aspx?MemberId=4908&LegislativeTermId=91
https://www.myfloridahouse.gov/Sections/Representatives/details.aspx?MemberId=4905&LegislativeTermId=91
https://www.myfloridahouse.gov/Sections/Representatives/details.aspx?MemberId=4915&LegislativeTermId=91
https://www.myfloridahouse.gov/Sections/Representatives/details.aspx?MemberId=4924&LegislativeTermId=91
https://www.myfloridahouse.gov/Sections/Representatives/details.aspx?MemberId=4926&LegislativeTermId=91
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59A-36.008 Medication Practices

59A-36.022 Limited Nursing Services

59A-36.028 ALF Minimum Core Training Curriculum Requirements

59A-37.002 License Application, Renewal and Conditional Licenses

59A-37.007 Staff Qualifications, Responsibilities and Training

59C-1.004 Projects Subject to Review

59C-1.005 Certificate of Need Exemption Procedure

59C-1.010 Certificate of Need Application Review Procedures

59C-1.012 Administrative Hearing Procedures

59C-1.021 Certificate of Need Penalties

59C-1.022 Health Care Facilities Fee Assessments and Fee Collection Procedures

59C-1.030 Criteria Used in Evaluation of Applications

59G-1.010 Definitions

59G-1.058 Eligibility

59G-1.060 Provider Enrollment Policy

59G-4.150 Inpatient Hospital Services

59G-6.005 Reimbursement Methodology for Services Provided by Medical School Faculty

59G-6.010 Payment Methodology for Nursing Home Services

59G-6.045 Payment Methodology for Services in Facilities Not Publicly Owned and Not
Publicly Operated (Facilities Formerly Known as ICF-MR/DD Facilities)

59G-13.070 Developmental Disabilities Individual Budgeting Waiver Services

59G-13.081 Developmental Disabilities Individual Budgeting Waiver Services Provider Rate
Table

Statements detailing the Committee's objections are enclosed with this letter and made a part of
this certification.

We call your attention to Joint Rule 4.6(8) of the Florida Legislature, regarding the Committee’s
authority to seek a judicial determination on the validity of rules, and to the following provisions
of Section 120.545, Florida Statutes:

Subsection (3) sets out the time limits for responding to a committee
objection and provides procedures for amending or repealing a rule to meet
a Committee objection.

Subsection (5) sets out the consequences of a failure to respond to a
Committee objection within the prescribed time limits.

Subsections (7) and (8) outline the committee’s responsibilities in the event
an agency refuses to modify, amend, withdraw or repeal a rule to which
the committee has certified an objection.
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We would appreciate an early response indicating which of the options your agency has elected.

(@/%

Sincerely,

Kenneth J. Plante
Coordinator

cc: Mr. Andrew Sheeran, General Counsel
Mr. Stefan Grow, Chief of Staff

Enclosures

CERTIFIED MAIL



March 5, 2025

Mr. Kenneth J. Plante

. RECEIVED
COOI‘dlIlB:tOI’ ] JOINT ADMINISTRATIVE
The Florida Legislature _ PROCEDURES COMMITTEE
Joint Administrative Procedures Committee 3:17 pm, Mar 05 2025

Room 680, Pepper Building
111 West Madison Street
Tallahassee, Florida 32399-1400

Dear Mr. Plante:

The Agency for Health Care Administration is in receipt of your February 4, 2025 letter
certifying the objections of the Joint Administrative Procedures Committee with respect to
thirty-one of the Agency’s rules. After careful review, the Agency has determined that the
sunset provisions should be removed from the rules listed below.

59A-8.005 Certificate of Exemption and Exempt Status

59A-8.007 Geographic Service Area

59A-11.019 Reports

59A-26.002 Licensure Procedure, Fees and Exemptions

59A-35.110 Reporting Requirements; Electronic Submission

59A-36.002 Definitions

59A-36.006 Admission Procedures, Appropriateness of Placement and Continued
Residency Criteria

59A-36.007 Resident Care Standards

59A-36.008 Medication Practices

59A-36.022 Limited Nursing Services

59A-36.028 ALF Minimum Core Training Curriculum Requirements

59A-37.002 License Application, Renewal and Conditional Licenses

59A-37.007 Staff Qualifications, Responsibilities and Training

59C-1.005 Certificate of Need Exemption Procedure

59C-1.010 Certificate of Need Application Review Procedures

59C-1.021 Certificate of Need Penalties

59C-1.022 Health Care Facilities Fee Assessments and Fee Collection Procedures
59G-1.010 Definitions

59G-1.058 Eligibility

59G-1.060 Provider Enrollment Policy

59G-4.150 Inpatient Hospital Services

59G-6.005 Reimbursement Methodology for Services Provided by Medical School
Faculty

59G-6.010 Payment Methodology for Nursing Home Services


Tina Fowler
JAPC DATE STAMP


59G-6.045 Payment Methodology for Services in Facilities Not Publicly Owned and
Not Publicly Operated (Facilities Formerly Known as ICF-MR/DD Facilities)
59G-13.070 Developmental Disabilities Individual Budgeting Waiver Services
59G-13.081 Developmental Disabilities Individual Budgeting Waiver Services
Provider Rate Table

In his November 11, 2019 letter to Agency heads, Governor DeSantis directed that agencies
must include a sunset provision in all proposed or amended rules “unless otherwise directed
by applicable law.” Because the rules listed above are either mandatory or, due to their
incorporation of forms or procedures, necessary to avoid an unadopted rule challenge, the
Agency considers the removal of the sunset provisions from these rules to be directed by
applicable law.

As directed by section 120.545(3)(b), Florida Statutes, the Agency will file notice pursuant to
section 120.54(3)(a) to amend the rules to address the Committee’s objections.

Sincerely,

Andrew T. Sh(;(;faﬁm
General Counsel

RECEIVED
JOINT ADMINISTRATIVE
PROCEDURES COMMITTEE

3:17 pm, Mar 05 2025


Tina Fowler
JAPC DATE STAMP


From: Hoeler, Thomas <Thomas.Hoeler@ahca.myflorida.com>
Sent: Tuesday, March 11, 2025 1:50 PM

To: Plante, Ken <PLANTE.KEN®@Ileg.state.fl.us>

Cc: Sheeran, Andrew <Andrew.Sheeran@ahca.myflorida.com>
Subject: AHCA rules

Ken — Andrew forwarded your message to me for response while he is out of the office. There was
no omission regarding the five administrative rules not included in the Agency’s March 5, 2025,
letter.

Thank you,

Tom

Thomas Hoeler - DEPUTY GENERAL COUNSEL-

AHCA
Bldg 3, Rm 3108 - GENERAL COUNSEL AHCA ____REPORTMEDICAIDFRAUD
2727 MAHAN DR., TALLAHASSEE, FL. 32308 __Online or866-966-7226

REPORTE FRAUDE DE MEDICAID

+1 850-412-3647 (Office) - (850) 921-0158 (Fax)
Thomas.Hoeler@ahca.myflorida.com

Privacy Statement: This e-mail may include confidential and/or proprietary information, and may
be used only by the person or entity to which it is addressed. If the reader of this e-mailis not the
intended recipient or his or her authorized agent, the reader is hereby notified that any
dissemination, distribution or copying of this e-mail is prohibited. If you have received this in error,
please reply to the sender and delete it immediately.


mailto:Thomas.Hoeler@ahca.myflorida.com
mailto:PLANTE.KEN@leg.state.fl.us
mailto:Andrew.Sheeran@ahca.myflorida.com
mailto:Thomas.Hoeler@ahca.myflorida.com
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fapps.ahca.myflorida.com%2Fmpi-complaintform%2F&data=05%7C02%7CFOWLER.TINA%40leg.state.fl.us%7C00d5a2a593d74ef0ce3708dd60fcdeaf%7C0505bbe39726451b8f6fc7a729eae470%7C0%7C0%7C638773361373939312%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=x%2BIu5RIyKKaajuwlm5rvDEqbu6V31yRAMq0LZWX9JgY%3D&reserved=0

From: Plante, Ken <PLANTE.KEN®@leg.state.fl.us>

Sent: Monday, March 10, 2025 4:17:02 PM

To: Sheeran, Andrew <Andrew.Sheeran@ahca.myflorida.com>
Subject: AHCA rules

Andrew —

Following up on my email of March 6, 2025, please be advised that, pursuant to section 120.545(5),
Fla. Stat., “Failure of the agency to respond to a committee objection to a rule that is in effect
within. . . [30 days after receipt of the objection] constitutes a refusal to amend or repeal the rule”
and the Committee is required to file a notice of objection with the Department of State for
publication in the Florida Administrative Register. The 30-day period for the rules objected to
expired on March 8. Unless the Committee receives clarification of the Agency’s position no later
than 5:00 p.m., Tuesday, March 11, the Committee intends to file the objections with the
Department of State. Please advise whether the omission of the 5 rules in the Agency’s letter of
March 5, 2025, was an oversight or deliberate. Please let me know if you have any questions.

Regards,

Ken

Kenneth J. Plante

Coordinator

Joint Administrative Procedures Committee
680 Pepper Building

111 West Madison Street

Tallahassee Florida 32399-1400

(850)488-9110


mailto:PLANTE.KEN@leg.state.fl.us
mailto:Andrew.Sheeran@ahca.myflorida.com

From: Plante, Ken

Sent: Thursday, March 6, 2025 2:47 PM

To: Sheeran, Andrew <Andrew.Sheeran@ahca.myflorida.com>
Subject: AHCA rules

Andrew —

Thank you for your letter of March 5 regarding the removal of sunset provisions in the AHCA rules. |
noted that five rules addressed by the Committee were not included in the list slated for
amendment and was wondering if the omission was an oversight or intentional. The rules are:

59A-35.040 License Required: Display
59A-35.120 Inspections

59C-1.004 Projects Subject to Review
59C-012 Administrative Hearing Procedures

59C-030 Criteria Used in Evaluation of Applications

Please let me know their status.

Regards,

Ken

Kenneth J. Plante

Coordinator

Joint Administrative Procedures Committee
680 Pepper Building

111 West Madison Street

Tallahassee Florida 32399-1400

(850)488-9110
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Announcements and Objection Reports of the Joint Administrative Procedures Committee

AGENCY FOR HEALTH CARE ADMINISTRATION
Health Facility and Agency Licensing

Joint Administrative Procedures Committee Rule Objections
RULE NOS.:RULE TITLES:

59A-35.040 License Required; Display

59A-35.120 Inspections.

Please be advised that on February 3, 2025, the Joint Administrative Procedures Committee objected to the
following rules of the Agency for Health Care Administration;

59A-35.040(5) License Required: Display

59A-35.120(5) Inspections
The Agency has refused to modify the language that is the subject of the objections.
As required by section 120.545(7), Florida Statutes, the following is a summary of the Committee’s specific
objections:

Rule: 59A-35.040(5) License Required: Display

This rule is in effect for five years from its effective date.
Objection: There is no provision in chapter 120, Florida Statutes, that provides for the automatic expiration of
agency rules.

Rule: 59A-35.120(5) Inspections

This rule is in effect for five years from its effective date.
Objection: There is no provision in chapter 120, Florida Statutes, that provides for the automatic expiration of
agency rules.

March 18, 2025 (Vol. 51/No. 53) Florida Administrative Register
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https://flrules.org/gateway/department.asp?id=59
https://flrules.org/gateway/organization.asp?id=186
https://flrules.org/gateway/ruleNo.asp?id=59A-35.040
https://flrules.org/gateway/ruleNo.asp?id=59A-35.120

Announcements and Objection Reports of the Joint Administrative Procedures Committee

AGENCY FOR HEALTH CARE ADMINISTRATION
Certificate of Need

Joint Administrative Procedures Committee Rule Objections
RULE NOS.:RULE TITLES:

59C-1.004  Projects Subject to Review

59C-1.012 Administrative Hearing Procedures

59C-1.030 Criteria Used in Evaluation of Applications

Please be advised that on February 3, 2025, the Joint Administrative Procedures Committee objected to the
following rules of the Agency for Health Care Administration;

59C-1.004(3) Projects Subject to Review

59C-1.012(3) Administrative Hearing Procedures

59C-1.030(7) Criteria Used in Evaluation of Applications
The Agency has refused to modify the language that is the subject of the objections.
As required by section 120.545(7), Florida Statutes, the following is a summary of the Committee’s specific
objections:

Rule: 59C-1.004(3) Projects Subject to Review

This rule is in effect for five years from its effective date.
Objection: There is no provision in chapter 120, Florida Statutes, that provides for the automatic expiration of
agency rules.

Rule: 59C-1.012(3) Administrative Hearing Procedures

This rule is in effect for five years from its effective date.
Objection: There is no provision in chapter 120, Florida Statutes, that provides for the automatic expiration of
agency rules.

Rule: 59C-1.030(7) Criteria Used in Evaluation of Applications

This rule is in effect for five years from its effective date.
Objection: There is no provision in chapter 120, Florida Statutes, that provides for the automatic expiration of
agency rules.

March 18, 2025 (Vol. 51/No. 53) Florida Administrative Register
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https://flrules.org/gateway/department.asp?id=59
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JOINT ADMINISTRATIVE PROCEDURES COMMITTEE

OBJECTION REPORT

AGENCY: DEPARTMENT OF MANAGEMENT SERVICES
RULE NUMBER: 60G-1.001

TITLE: ORGANIZATION, MEETINGS AND RESPONSIBILITIES OF
GOVERNOR'S MANSION COMMISSION

OBJECTIONABLE PROVISION:
60G-1.001 Definitions
(1) The following definitions shall apply when used in Chapter 60G-1, F.A.C.:

* * *

(4) “Mansion and Grounds” means the following areas:

Lots Two (2), Three (3), Four (4), Nine (9), Ten (10), Eleven (11), Fourteen (14), Fifteen (15),
Sixteen (16), Twenty-one (21), Twenty-two (22), Twenty-three (23) and Twenty-four (24) in the
long grove addition to the City of Tallahassee, Florida, according to the Plat drawn by Overton
Bernard, recorded in Deed Book 'BB', Page 592, Records of Leon County Florida, in the office of
the Clerk of the Circuit Court of Leon County Florida, being a subdivision of a part of the southeast
quarter, Section Twenty-five (25) Township one (1) North Range one (1) west.

Also: Lots One Hundred Seventy-three (173), One Hundred Seventy-four (174), One Hundred
Seventy-five (175) in the North addition to the City of Tallahassee, Florida, according to the Plat
as recorded in Plat Book 1, Page 11, Records of Leon County Florida, in the Office of the Clerk
of the Circuit Court of Leon County Florida.

Also: That portion of the right of way of First Avenue in the City of Tallahassee, vacated in
accordance with law by the City Commission of the City of Tallahassee on April 23, 1974,
bounded on the west by the east right of way line of Duval Street; on the south by the North
boundary of lots Twenty-one (21) and Twenty-two (22) in the long grove addition to the City of
Tallahassee; on the east by the west right of way line of Adams Street, and on the north by the
property known as “The Grove”.

Also: Any lands acquired by the Board of Trustees of the Internal Improvement Trust Fund of the
State of Florida for the express purpose of expanding the supporting land holding around the
Governor’s Mansion.

CITED AGENCY AUTHORITY:

(a) Rulemaking (b) Law Implemented
s. 272.18(2)(a), (3)(f), (9), F.S. s.272.18, F.S.
(FULL TEXT ATTACHED)

13



OBJECTION REPORT 3/31/2025
60G-1.001

SPECIFIC OBJECTION:

The rule is vague and provides no meaningful information to the general public with respect to
any past or future acquisitions by the Board of Trustees of the Internal Improvement Trust Fund
(“Board of Trustees”) and is therefore contrary to sections 120.52(8)(d) and 120.545(1)(i), Florida
Statutes. A rule is impermissibly vague if persons of common understanding and intelligence must
guess at its meaning. State, DHRS v. Health Care and Ret. Corp., 593 So.2d 539 (Fla. 1st DCA
1992).

The rule ostensibly refers to land acquired by, or may be acquired by, the Board of Trustees and
further suggests that future acquisitions may, or may not, be acquired at the request of the
Department of Management Services or on the Board of Trustees’ own initiative. At best, the rule
is an attempt to incorporate by reference descriptions of land acquired by the Board of Trustees on
an ongoing basis. Material incorporated by reference into a rule is limited to the material as it exists
at the time of incorporation, and changes in the material are not effective unless the rule is amended
to incorporate the changes. See § 120.54(1)(i)1., Fla. Stat.; cf. Abbott Laboratories v. Mylan
Pharm., Inc., 15 So. 3d 642 (Fla. 1st DCA 2009) (holding that a rule in which an agency has
incorporated by reference the edition of the Orange Book after the effective date of the statute
referencing that document is invalid; Florida courts interpret statutes as incorporating the federal
law in effect on the date of adoption of the Florida Statute).

Section 120.54(3)(d)5., Florida Statutes, states: “After a rule has become effective, it may be
repealed or amended only through the rulemaking procedures specified in this chapter.” The rule
has not been amended to include property that has been acquired since the latest effective date of
the rule, October 14, 1998. Accordingly, the reference to any lands since acquired by the Board of
Trustees is not effective. The rule is an invalid exercise of delegated authority pursuant to section
120.52(8) and 120.545(1)(a), Florida Statutes.

NOTE: If the Committee votes an objection, copies will be sent to the following:

Mr. Pedro Allende, Secretary
Ms. Kristin Larson, General Counsel

14



OBJECTION REPORT
60G-1.001

(F.S. 1998)

272.18 Governor's Mansion Commission.--

(1)(a) There is created within the Department of
Management  Services a Governor's Mansion
Commission to be composed of eight members. Five
members shall be private citizens appointed by the
Governor and subject to confirmation by the Senate;
one member shall be the Director of the !Division of
Facilities Management of the Department of
Management Services; one member shall be the
Director of the Division of Recreation and Parks of the
Department of Environmental Protection; and one
member shall be designated by the Secretary of State
and shall be an employee of the Department of State
with curatorial and museum expertise. The Governor
shall appoint all citizen members for 4-year terms. The
Governor shall fill vacancies for the remainder of
unexpired terms. The spouse of the Governor or the
designated representative of the Governor shall be an ex
officio member of the commission but shall have no
voting rights except in the case of a tie vote.

(b) No member of the commission may hold any other
state or local office during his or her tenure as a member
of the commission.

(c) Each commission member is accountable to the
Governor for the proper performance of the duties of
his or her office. The Governor shall cause to be
investigated any complaint or unfavorable report
received concerning the actions of the commission or
any member and shall take appropriate action thereon.
The Governor may remove from office any commission
member for malfeasance, misfeasance, neglect of duty,
incompetence, permanent inability to perform official
duties, or pleading guilty or nolo contendere to, or being
found guilty of, a felony.

(2)(@) The commission shall annually elect a chair from
among the citizen members appointed by the Governor.
The chair shall serve for 1 year and may be elected for
1 additional year. Meetings of the commission shall be
held at the call of its chair, at the request of a majority
of its membership, at the request of the department, or
at such times as may be prescribed by its rules. A
majority of the commission shall constitute a quorum
for the transaction of business.

(b) The commission shall obtain clerical, expert,
technical, or other services from the Department of
Management Services as the commission requires to
carry out the purposes of this section.

(c) Members of the commission shall serve without
compensation or honorarium but shall be entitled to
receive reimbursement for per diem and travel expenses
as provided in s. 112.061. All expenses of the
commission shall be paid from appropriations to be
made by the Legislature to the Department of
Management Services for that purpose. The

15
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commission shall submit its budgetary requests to the
Department of Management Services for approval and
inclusion in the legislative budget request of the
department. All vouchers shall be approved by the
secretary of the Department of Management Services
before being submitted to the Comptroller for payment.
(3)(a) The commission shall keep the structure, style,
and character of the Governor's Mansion, its grounds,
and all structures thereon consistent with its original
plan of construction and design. It shall preserve and
protect the antique furnishings in the private quarters of
the Governor's Mansion and the articles of furniture,
fixtures, and decorative objects used or displayed in the
state rooms of the Governor's Mansion. For the
purposes of this section and s. 272.185, the entrance
hall, the state bedroom and its hallway and bath, the
reception hall, the Florida Room, and the state dining
room are the state rooms of the Governor's Mansion.
The commission may assist with the private quarters of
the Governor's Mansion when requested by the
Governor, the Governor's spouse, or the Governor's
designee.

(b) The commission shall recommend for approval by
the Governor and Cabinet any major changes in the
architecture, furniture, furnishings, fixtures, or
decorative objects of the Governor's Mansion, the
structures thereon, or the landscaping of the grounds.
(¢c) The commission shall catalog and maintain a
descriptive, photographic inventory of the antique
furnishings in the private quarters and of all articles of
furniture, fixtures, and decorative objects used or
displayed in the state rooms of the Governor's Mansion.
(d) The commission shall employ or utilize the services
of a full-time curator to catalog and maintain the
inventory, to aid in the care and upkeep of the
furnishings, to train Governor's Mansion docents, and
to assist and advise the commission in the furtherance
of the purposes of this section.

(e) The commission may receive on behalf of the state
contributions, bequests, and gifts of money, furniture,
works of art, memorabilia, or other property consistent
with the purposes for which the commission is created.
Title to all property which is acquired by the
commission shall vest in the state and shall be held in
trust by the commission to further the purposes of this
section. No gifts, contributions, or bequests shall be
accepted for the Governor's Mansion without the
approval of the commission.

(f) The commission may authorize corporations not for
profit, incorporated in accordance with chapter 617 and
approved by the Department of State, to operate for the
benefit of the Governor's Mansion. Any such
corporation shall operate under contract to the
commission. The commission shall adopt rules



OBJECTION REPORT
RULE 60G-1.001

prescribing material conditions of the contract,
including, but not limited to, provisions which prescribe
procedures for acquiring and disposing of property by
the corporation, which describe the relationship of the
corporation to the commission, and which require the
corporation to disclose material provisions of the
contract to donors of gifts, contributions, or bequests.
(9) The commission also shall adopt rules governing
the use of the state rooms of the Governor's Mansion,
the selection and acquisition of furnishings and
decorations for these rooms, and the acceptance of gifts,
contributions, bequests, or loans of property.

(4) The Department of Environmental Protection and
the Department of State shall provide reasonable
assistance when requested by the commission.
History.--s. 1, ch. 57-61; s. 1, ch. 61-30; s. 10, ch. 63-400; ss.
22, 35, ch. 69-106; s. 2, ch. 75-70; s. 4, ch. 78-323; ss. 1, 3, 4,
ch. 81-13; ss. 1, 4, ch. 82-46; s. 55, ch. 85-349; ss. 1, 2, 3, ch.
88-15; s. 5, ch. 91-429; s. 213, ch. 92-279; s. 55, ch. 92-326;
s. 110, ch. 94-356; s. 856, ch. 95-148.

INote.--Deleted in the reorganization of the Department of
Management Services by s. 3, ch. 97-296. Section 4, ch. 97-
296, requires the Division of Statutory Revision to prepare a
reviser's bill for submission to the 1998 Regular Session of
the Legislature substituting references to the Department of
Management Services in the Florida Statutes for references to
divisions, bureaus, or other units of that department.
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Staff Summary:

In Fla. Gaming Control Comm’nv Tampa Bay Downs, Inc., 395 So. 3d 619 (Fla. 1st DCA 2024)
and Tampa Bay Downs, Inc v. Fla. Gaming Control Comm., 22-1121RU (DOAH Aug. 9, 2022),
the Division of Administrative Hearings found, and the First District Court of Appeal held, that
the [Florida Gaming Control Clommission’s “interpretation of [section 550.0951(3)(c)1.]
constitutes an unpromulgated rule because it imposes a specific tax rate on [Tampa Bay Downs,
Inc.] that was not established via proper rulemaking procedures.” Id. at 621-22. A similar case is
pending at DOAH, Tampa Bay Downs, Inc. v. Fla. Gaming Control Comm’n, Case No. 22-1127,
in which Tampa Bay Downs seeks a refund of taxes it paid on handle collected on intertrack and
simulcast wagering activities, has been pending since April 12, 2022, and continued to April 15,
2025, in order to accommodate settlement negotiations between the parties.

On March 5, 2025, JAPC requested the commission advise when it would initiate rulemaking.

While it is possible that the commission will no longer rely on the tax rate at issue at DOAH and
the First DCA, to date the commission has not advised JAPC what it intends to do.
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March 5, 2025

Ms. Renee Harkins, Chief Attorney
Florida Gaming Control Commission
4070 Esplanade Way

Suite 250

Tallahassee, Florida 32399

RE: Florida Gaming Control Commission

Dear Ms. Harkins:

I have reviewed Fla. Gaming Control Comm 'n v Tampa Bay Downs, Inc., 395 So. 3d 619 (Fla.
Ist DCA 2024) and Tampa Bay Downs, Inc v. Fla. Gaming Control Comm., 22-1121RU (DOAH
Aug. 9, 2022). The Division of Administrative Hearing found, and the First District Court of
Appeal held, that the commission’s “interpretation of [section 550.0951(3)(c)1.] constitutes an
unpromulgated rule because it imposes a specific tax rate on [Tampa Bay Downs, Inc.] that was

not established via proper rulemaking procedures.” Id. at 621-22.

To date, it does not appear that the commission has initiated rulemaking. Please advise the
committee at its earliest convenience when rulemaking will commence.

Sincerely,
%ﬁ&w_// y &

Marjorie C. Holladay
Chief Attorney

cc: Ms. Elina Valentine, General Counsel

MCH:tf #1738
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Select Year: 2024 v | Go |

The 2024 Florida Statutes (including 2025 Special Session C)

Title XXXIHI Chapter 550 View Entire
REGULATION OF TRADE, COMMERCE, INVESTMENTS, AND PARI-MUTUEL Chapter
SOLICITATIONS WAGERING

550.0951 Payment of daily license fee and taxes; penalties.—

(1) DAILY LICENSE FEE.—

(@) Each person engaged in the business of conducting race meetings or jai alai games under this chapter,
hereinafter referred to as the “permitholder,” “licensee,” or “permittee,” shall pay to the commission, for the use
of the commission, a daily license fee on each live or simulcast pari-mutuel event of $100 for each horserace and
$80 for each dograce and $40 for each jai alai game conducted at a racetrack or fronton licensed under this
chapter. In addition to the tax exemption specified in s. 550.09514(1) of $360,000 or $500,000 per greyhound
permitholder per state fiscal year, each greyhound permitholder shall receive in the current state fiscal year a tax
credit equal to the number of live greyhound races conducted in the previous state fiscal year times the daily
license fee specified for each dograce in this subsection applicable for the previous state fiscal year. This tax credit
and the exemption in s. 550.09514(1) apply to any tax imposed by this chapter or the daily license fees imposed by
this chapter except during any charity or scholarship performances conducted pursuant to s. 550.0351. Each
permitholder shall pay daily license fees not to exceed $500 per day on any simulcast races or games on which such
permitholder accepts wagers regardless of the number of out-of-state events taken or the number of out-of-state
locations from which such events are taken. This license fee shall be deposited with the Chief Financial Officer to
the credit of the Pari-mutuel Wagering Trust Fund.

(b) Each permitholder that cannot utilize the full amount of the exemption of $360,000 or $500,000 provided in
s. 550.09514(1) or the daily license fee credit provided in this section may, after notifying the commission in
writing, elect once per state fiscal year on a form provided by the commission to transfer such exemption or credit
or any portion thereof to any greyhound permitholder which acts as a host track to such permitholder for the
purpose of intertrack wagering. Once an election to transfer such exemption or credit is filed with the commission,
it may not be rescinded. The commission shall disapprove the transfer when the amount of the exemption or credit
or portion thereof is unavailable to the transferring permitholder or when the permitholder who is entitled to
transfer the exemption or credit or who is entitled to receive the exemption or credit owes taxes to the state
pursuant to a deficiency letter or administrative complaint issued by the commission. Upon approval of the transfer
by the commission, the transferred tax exemption or credit is effective for the next payment period as specified in
subsection (5). The exemption or credit transferred to such host track may be applied by such host track against
any taxes imposed by this chapter or daily license fees imposed by this chapter. The greyhound permitholder host
track to which such exemption or credit is transferred shall reimburse such permitholder the exact monetary value
of such transferred exemption or credit as actually applied against the taxes and daily license fees of the host
track. The commission shall ensure that all transfers of exemption or credit are made in accordance with this
subsection and has the authority to adopt rules to ensure the implementation of this section.

(2) ADMISSION TAX.—

(@) An admission tax equal to 15 percent of the admission charge for entrance to the permitholder’s facility and
grandstand area, or 10 cents, whichever is greater, is imposed on each person attending a horserace, dograce, or
jai alai game. The permitholder shall be responsible for collecting the admission tax.
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(b) No admission tax under this chapter or chapter 212 shall be imposed on any free passes or complimentary
cards issued to persons for which there is no cost to the person for admission to pari-mutuel events.

(c) A permitholder may issue tax-free passes to its officers, officials, and employees or other persons actually
engaged in working at the racetrack, including accredited press representatives such as reporters and editors, and
may also issue tax-free passes to other permitholders for the use of their officers and officials. The permitholder
shall file with the commission a list of all persons to whom tax-free passes are issued under this paragraph.

(3) TAX ON HANDLE.—Each permitholder shall pay a tax on contributions to pari-mutuel pools, the aggregate of
which is hereinafter referred to as “handle,” on races or games conducted by the permitholder. The tax is imposed
daily and is based on the total contributions to all pari-mutuel pools conducted during the daily performance. If a
permitholder conducts more than one performance daily, the tax is imposed on each performance separately.

(@) The tax on handle for quarter horse racing is 1.0 percent of the handle.

(b)1. - The tax on handle for dogracing is 5.5 percent of the handle, except that for live charity performances
held pursuant to s. 550.0351, and for intertrack wagering on such charity performances at a guest greyhound track
within the market area of the host, the tax is 7.6 percent of the handle.

2. The tax on handle for jai alai is 7.1 percent of the handle.

(c)1. The tax on handle for intertrack wagering is 2.0 percent of the handle if the host track is a horse track,
3.3 percent if the host track is a harness track, 5.5 percent if the host track is a dog track, and 7.1 percent if the
host track is a jai alai fronton. The tax on handle for intertrack wagering is 0.5 percent if the host track and the
guest track are thoroughbred permitholders or if the guest track is located outside the market area of the host
track and within the market area of a thoroughbred permitholder currently conducting a live race meet. The tax on
handle for intertrack wagering on rebroadcasts of simulcast thoroughbred horseraces is 2.4 percent of the handle
and 1.5 percent of the handle for intertrack wagering on rebroadcasts of simulcast harness horseraces. The tax
shall be deposited into the Pari-mutuel Wagering Trust Fund.

2. The tax on handle for intertrack wagers accepted by any dog track located in an area of the state in which
there are only three permitholders, all of which are greyhound permitholders, located in three contiguous counties,
from any greyhound permitholder also located within such area or any dog track or jai alai fronton located as
specified in s. 550.615(6) or (9), on races or games received from the same class of permitholder located within the
same market area is 3.9 percent if the host facility is a greyhound permitholder and, if the host facility is a jai alai
permitholder, the rate shall be 6.1 percent except that it shall be 2.3 percent on handle at such time as the total
tax on intertrack handle paid to the commission by the permitholder during the current state fiscal year exceeds
the total tax on intertrack handle paid to the commission by the permitholder during the 1992-1993 state fiscal

year.

(d) Notwithstanding any other provision of this chapter, in order to protect the Florida jai alai industry,
effective July 1, 2000, a jai alai permitholder may not be taxed on live handle at a rate higher than 2 percent.

(4) BREAKS TAX.—Effective October 1, 1996, each permitholder conducting jai alai performances shall pay a tax
equal to the breaks. The “breaks” represents that portion of each pari-mutuel pool which is not redistributed to
the contributors or withheld by the permitholder as commission.

(5) PAYMENT AND DISPOSITION OF FEES AND TAXES.—Payments imposed by this section must be paid to the
commission. The commission shall deposit these sums with the Chief Financial Officer, to the credit of the Pari-
mutuel Wagering Trust Fund, hereby established. The permitholder shall remit to the commission payment for the
daily license fee, the admission tax, the tax on handle, and the breaks tax. Such payments must be remitted by 3
p.m. on the 5th day of each calendar month for taxes imposed and collected for the preceding calendar month. If
the 5th day of the calendar month falls on a weekend, payments must be remitted by 3 p.m. the first Monday
following the weekend. Permitholders shall file a report under oath by the 5th day of each calendar month for all
taxes remitted during the preceding calendar month. Such payments must be accompanied by a report under oath
showing the total of all admissions, the pari-mutuel wagering activities for the preceding calendar month, and such
other information as may be prescribed by the commission.

(6) PENALTIES.—
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(a) The failure of any permitholder to make payments as prescribed in subsection (5) is a violation of this
section, and the permitholder may be subjected by the commission to a civil penalty of up to $1,000 for each day
the tax payment is not remitted. All penalties imposed and collected shall be deposited in the General Revenue
Fund. If a permitholder fails to pay penalties imposed by order of the commission under this subsection, the
commission may suspend or revoke the license of the permitholder, cancel the permit of the permitholder, or deny
issuance of any further license or permit to the permitholder.

(b) In addition to the civil penalty prescribed in paragraph (a), any willful or wanton failure by any
permitholder to make payments of the daily license fee, admission tax, tax on handle, or breaks tax constitutes
sufficient grounds for the commission to suspend or revoke the license of the permitholder, to cancel the permit of

the permitholder, or to deny issuance of any further license or permit to the permitholder.
History.—s. 15, ch. 92-348; s. 2, ch. 94-328; ss. 4, 26, ch. 96-364; s. 2, ch. 98-190; ss. 5, 6, ch. 98-217; s. 6, ch. 2000-354; s. 654, ch.
2003-261; s. 7, ch. 2009-170; ss. 4, 5, ch. 2010-29; s. 15, ch. 2022-7; s. 6, ch. 2024-115.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

TamrA BAY DOWNS, INC.,

Petitioner,
Vs. Case No. 22-1121RU
FLORIDA GAMING CONTROL COMMISSION,

Respondent.

FINAL ORDER

An administrative hearing was held in this case on July 11, 2022, in
Tallahassee, Florida, and by Zoom conferencing before James H.
Peterson, ITII, Administrative Law Judge with the Division of Administrative

Hearings (DOAH).

APPEARANCES

For Petitioners: J. Stephen Menton, Esquire
Tana D. Storey, Esquire
Rutledge Ecenia, P.A.
119 South Monroe Street, Suite 202
Tallahassee, Florida 32301

For Respondent: Marc D. Taupier, Esquire
Emily A. Alvarado, Esquire
Florida Gaming Control Commission
2601 Blair Stone Road
Tallahassee, Florida 32399
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STATEMENT OF THE ISSUFE

Whether the Florida Gaming Control Commission’s (Respondent or
Commission)! interpretation of section 550.0951(3)(c)1., Florida Statutes,2
regarding the tax rate applicable to the handle generated by intertrack
wagering (ITW) on out-of-state races by pari-mutuel permitholders
constitutes an invalid unadopted rule in violation of section 120.54(1)(a),

Florida Statutes.

PRELIMINARY STATEMENT

In a letter dated September 2, 2021, Tampa Bay Downs, Inc. (TBD or
Petitioner), notified Respondent that it would file a challenge to the alleged
unadopted rule pursuant to section 120.56(4) and would seek to recover its
attorney’s fees and costs pursuant to section 120.595(4), unless Respondent

ceased reliance on the rule and proceeded to rulemaking.

On April 11, 2022, Petitioner filed a Petition Challenging Agency
Statement Defined as an Unadopted Rule. Thereafter, the parties agreed to
extend the time for holding the final hearing beyond the statutory 30-day
period and the final hearing was scheduled and held on July 11, 2022.

At the final hearing, TBD presented the testimony of its vice president of
finance, Greg A. Gelyon, and Respondent’s revenue program administrator,

Tracy Swain, and offered 13 exhibits, which were received into evidence as

1 As of July 1, 2022, the Commission assumed all duties of the Department of Business and
Professional Regulation’s Division of Pari-mutuel Wagering. The Commission was
substituted as the named party Respondent in this proceeding by Order dated July 6, 2022.
All references to Respondent shall include reference to the current Commission, as well as
the former Division of Pari-mutuel Wagering.

2 All references to the Florida Statutes are to the 2021 codification of the Florida Statutes,
unless otherwise noted. The revised amendments were enacted in 2022 to effectuate the
transfer of responsibilities to the Commission, but such amendments did not otherwise
contain substantive amendments to chapter 550.



Exhibits P-1 through P-13. Respondent presented the testimony of Tracy
Swain and offered four exhibits received into evidence as Exhibits R-1

through R-4.

The proceedings were recorded and a transcript was ordered. The parties
were given until July 29, 2022, to file proposed final orders. The one-volume
Transcript was filed on July 20, 2022. Thereafter, the parties timely filed
their respective Proposed Final Orders, both of which were considered in

rendering this Final Order.

FINDINGS OF FACT3

1. Chapter 550, Florida’s Pari-mutuel Wagering Act, governs the conduct
of pari-mutuel wagering activities in Florida. Respondent is tasked with
implementing and administering chapter 550 and regulating the pari-mutuel
industry.

2. Each pari-mutuel permitholder must obtain an annual operating
license in order to conduct pari-mutuel activities pursuant to its pari-mutuel
permit, which generally includes the authority to conduct racing or games, as
well as conduct simulcast and ITW activities. The issue in this proceeding
involves the interpretation and application of the statutory tax rate by
Respondent relative to the conduct of simulcast and ITW activities.

3. “Simulcast,” as pertinent here, means “receiving at an in-state location
events occurring live at an out-of-state location.” § 550.002(32), Fla. Stat.

4. ITW means “a particular form of pari-mutuel wagering in which wagers
are accepted at a permitted, in-state track, fronton, or pari-mutuel facility, on
a race or game transmitted from and performed live at, or simulcast signal
rebroadcast from, another in-state pari-mutuel facility.” An “intertrack

wager” is a “form of pari-mutuel wagering in which wagers are accepted at a

8 Findings of Fact 1 through 19 are derived from the parties’ admitted facts section of their
Joint Pre-Hearing Stipulation.



permitted, in-state track, fronton, or pari-mutuel facility on a race or game
transmitted from and performed at, or simulcast signal rebroadcast from,
another in-state pari-mutuel facility.” § 550.002(17), Fla. Stat.

5. The pari-mutuel facility that broadcasts the simulcast signal which is
subject to an intertrack wager is referred to as a “host track.” § 550.002(16),
Fla. Stat. The pari-mutuel facility that receives the signal broadcast from the
host track and receives or accepts an intertrack wager thereon is the “guest
track.” § 550.002(12), Fla. Stat.

6. As set forth in section 550.0951(3), pari-mutuel facilities conducting
ITW are required to pay taxes on the “handle,” which is the “aggregate
contributions to pari-mutuel pools,” including amounts collected on the out-
of-state rebroadcast races. § 550.002(13), Fla. Stat.

7. Section 550.0951(3)(c)1. sets forth the tax rate for ITW activities.

8. The applicable tax rate under section 550.0951(3)(c)1. varies depending
on the type of pari-mutuel activity permitted at the host track, as well as the
type of pari-mutuel activities permitted at the guest track conducting ITW
and the location of the facilities. Section 550.0951(3)(c)1. is applicable to all
pari-mutuel permitholders conducting simulcast and intertrack wagers.

9. Section 550.0951(3)(c)1. provides:

The tax on handle for intertrack wagering is
2.0 percent of the handle if the host track is a horse
track, 3.3 percent if the host track is a harness track,
5.5 percent if the host track is a dog track, and 7.1
percent if the host track is a jai alai fronton. The tax
on handle for intertrack wagering is 0.5 percent if
the host track and the guest track are thoroughbred
permitholders or if the guest track is located outside
the market area of the host track and within the
market area of a thoroughbred permitholder
currently conducting a live race meet. The tax on
handle for intertrack wagering on rebroadcasts of
simulcast thoroughbred horseraces is 2.4 percent of
the handle and 1.5 percent of the handle for
intertrack wagering on rebroadcasts of simulcast



harness horseraces. The tax shall be deposited into
the Pari-mutuel Wagering Trust Fund.

10. Market area is defined in section 550.002(19) as “an area within
25 miles of a permitholder’s track or fronton.”

11. Section 550.0951 was amended in 2000, to provide for tax breaks to
the pari-mutuel industry, including, specifically, thoroughbred permitholders.
12. The Commission is the state agency tasked with implementing and

administering chapter 550 and regulating the pari-mutuel industry,
including the adoption of administrative rules. The Commission has
authority to adopt administrative rules pursuant to sections 550.0251 and
550.3511(10).

13. TBD is a Florida for-profit corporation, located in Hillsborough
County, Florida. TBD holds a pari-mutuel thoroughbred horseracing permit
(Pari-Mutuel Permit #320) and an annual license to operate a pari-mutuel
facility in Hillsborough County. Pursuant to such permit and annual license,
TBD is authorized to broadcast and receive signals for ITW and conduct ITW
thereon.

14. TBD has operated, and continues to operate, a live thoroughbred meet
year round, from July 1 through June 30 of each fiscal year. At all material
times hereto, TBD was, and is, conducting live race meets.

15. As a thoroughbred permitholder, TBD contracts with other pari-
mutuel facilities, including Daytona Beach Kennel Club (DBKC), a
greyhound permitholder, to conduct ITW on out-of-state greyhound races re-
broadcast through DBKC. In that instance, DBKC is a host track and TBD is
a guest track, and TBD accepts wagers thereon. The other tracks TBD has
contracted with for ITW activities include License Acquisitions, LL.C, d/b/a
Palm Beach Kennel Club; Orange Park Kennel Club, Inc., d/b/a Bestbet;
Jacksonville Kennel Club, Inc., d/b/a Bestbet; Bayard Raceways, Inc., d/b/a
St. Johns Greyhound Park; and Penn Sanford, LLC, d/b/a Orlando Kennel
Club.



16. The specific tax provision of section 550.0951(3)(c)1. at issue in this
proceeding is:

.. . The tax on handle for intertrack wagering is 0.5
percent if the host track and the guest track are
thoroughbred permitholders or if the guest track is
located outside the market area of the host track and
within the market area of a thoroughbred
permitholder currently conducting a live race meet.
(Emphasis added).

This provision provides for two situations where the tax on handle is

0.5 percent (rather than the specified higher tax rate). At issue in this
proceeding is the second situation (emphasized above), which mandates the
application of the 0.5 percent rate when the guest track is located outside the
market area of the host track and within the market area of a thoroughbred
permitholder currently conducting a live race meet.

17. Pursuant to contracts with the host tracks referenced above, TBD has
paid the higher tax rate of 5.5 percent through the host tracks with which it
contracted. All taxes collected on the handle for ITW by pari-mutuel facilities
are remitted to the Commission and deposited in the Pari-mutuel Wagering
Trust Fund pursuant to section 550.0951(3)(c)1.

18. The Commission agrees that the first requirement for the application
of the lower tax rate is that a guest track must be located outside the market
area of the host track. With respect to TBD serving as the guest track, all of
the aforementioned host tracks lie outside Hillsborough County and outside
TBD’s market area.

19. Based on its interpretation of section 550.0951(3)(c)1., Respondent has
required and continues to require that the higher tax rate of 5.5 percent be
applied to TBD’s ITW activities as a guest track on a regular, on-going basis.

20. Although TBD is a guest track located outside the market area of the
host track and is within its own market area in which it is conducting a live
thoroughbred race meet, the Commission interprets the statute to require the

application of the 5.5 percent tax rate to TBD’s ITW activities with out-of-



market host tracks because TBD does not lie within the market area of
another thoroughbred permitholder conducting a live race meet.

21. The Commission has not promulgated its interpretation at issue in
this proceeding as a rule.

22. TBD filed requests for tax refunds asserting that there was an
overpayment (or payment in error) of the tax on handle which was remitted
at the tax rate of 5.5 percent rather than 0.5 percent. Those tax refund
requests were denied by Respondent based on its view that there was no tax
overpayment. The tax refund denials are the subject of a related challenge
scheduled for hearing in September 2022. See Tampa Bay Downs, Inc. v. Fla.
Gaming Control Comm’n, DOAH Case No. 22-1127.

23. At the final hearing, the Commaission’s designated representative,
Ms. Swain, explained the agency interpretation as follows:

Q. Ms. Swain, can you walk us through how you applied
in this case the section regarding tax statutes in
connection with the definition?

A. The way it's been applied is that when a host track
sends their signal to a guest, if they are outside of the
market area of that host track, which is outside the
25 miles but within the market area of a thoroughbred
that is currently conducting a live meet, that we apply
the .5 to those guest tracks. If there is not a -- if one -- if
they're within the market area of the host or they're not
within the market area of the thoroughbred conducting
a live meet, it is applied to be 5.5 percent or 3.9,
depending on the location of where they are in the state.

24. As explained by Ms. Swain, the Commission does not view TBD as
qualifying for the lower tax rate because it is not located within the market
area of another thoroughbred permitholder conducting a live race meet. Even
though the statute does not include the word “another,” the Commission
interprets the statute to not include the permitholder within its own market

area.



25. The Commission provided examples as to how it applies this statute
using Derby Lane and Tampa Greyhound, both of which are greyhound
permitholders located in the market area of TBD. Both Derby Lane and
Tampa Greyhound are deemed entitled to 0.5 percent tax rate on signals
from DBKC since they are located within the market area of TBD, a
thoroughbred permitholder conducting a live race meet. But, under the
Commission’s interpretation, wagering on the same signal from DBKC at
TBD would result in the application of the 5.5 percent tax rate since it is not
within the market area of another thoroughbred permitholder conducting a
live race meet.

26. Similarly, the Commission has informed DBKC that Dania Jai Alai
located in Broward County is entitled to the 0.5 percent tax rate when
wagering on the same signal TBD receives from DBKC since Dania Jai Alai
lies within the market area of a thoroughbred permitholder operating a live
race meet.

27. The Commission acknowledges that there are instances where two
thoroughbred permitholders are located at and operate at the same facility.
For example, Gulfstream Park Racing Association (Gulfstream) and
Gulfstream Park Thoroughbred After Racing Program, Inc. (GTARP), both
operate at the Gulfstream Park racetrack. The Commission did not explain
how it would interpret the definition of market area in such instance where
two thoroughbred permitholders operate at the same location (i.e., would
Gulfstream lie within the market area of GTARP).

28. Based on its interpretation of section 550.0951(3)(c)1., the Commission
has required, and continues to require, the higher tax rate of 5.5 percent be
applied to TBD’s ITW activities on signals received from host tracks outside
its market area.

29. The Commission’s regulatory responsibilities include the adoption of
“reasonable rules for the control, supervision, and direction of all applicants,

permittees, and licensees and for the holding, conducting, and operating of all



racetracks, race meets, and races held in this state.” The statutes expressly
require the rules to be uniform in their application and effect. § 550.0251(3),
Fla. Stat.; see also § 550.3551, Fla. Stat. The Commission may levy fines and
penalties against pari-mutuel permitholders that do not comply with chapter
550, including the failure to remit the taxes on handles at the rates
determined by the Commission. §§ 550.0251(10) and 550.0951(6), Fla. Stat.

30. TBD’s contention that the lower tax rate of 0.5 percent should apply to
its ITW based on the signals from out-of-market host tracks is entirely
consistent with the statutory language.

31. The Commission’s interpretation that for TBD to qualify for the
0.5 percent tax rate, there must be another thoroughbred permitholder
operating a live race meet within TBD’s market area is an agency statement,
which is generally applicable and has the force and effect of law but has not
been adopted as a rule.

32. As a matter of fact, the Commission’s interpretation of section
550.0951(3)(c)1. is an agency statement, which is generally applied and

constitutes an agency rule that has not been promulgated.

CONCLUSIONS OF LAW

33. DOAH has jurisdiction over this case pursuant to sections 120.56(4),
120.569, and 120.57(1).

34. The Florida Administrative Procedures Act, chapter 120 (the APA),
imposes limitations and obligations on policymaking by executive agencies.
The Commission is an “agency” within the meaning of section 120.52(1) and
1s subject to the rulemaking requirements of section 120.54. See §§ 16.71 and
120.52(1), Fla. Stat.

35. Section 120.56(4) provides substantially affected parties the ability to
challenge agency policies that have not been adopted through the formal
rulemaking process. The parties stipulated, and the evidence confirms, that

Petitioner has standing to initiate this proceeding under section 120.56(4).



36. TBD bears the burden of proof to establish by a preponderance of the
evidence: (1) the substance of the agency statement(s) and (2) facts sufficient
to show that the agency has not adopted the statement(s) according to
required rulemaking procedures. See §§ 120.56(1)(e) and 120.56(4)(a),

Fla. Stat. Once TBD satisfies this burden, then the Commission has the
burden of proving rulemaking is not feasible and practicable as provided in
section 120.54(1)(a).

37. TBD met its burden and demonstrated that the Commission’s
interpretation of section 550.0951(3)(c)1. is an agency statement meeting the
definition of a rule under section 120.52(16), which has not been adopted
through formal rulemaking as required by the APA.

38. Section 120.54(1)(a) requires agencies to follow the rulemaking
procedures to enunciate policies which meet the definition of a “rule.” The
Legislature has made it clear that agencies must adopt policies that meet the
definition of a “rule” through the formal rulemaking process set forth in the
APA. “Rulemaking is not a matter of agency discretion. Each agency
statement defined as a rule by s. 120.52 shall be adopted by the rulemaking
procedure provided by this section as soon as feasible and practicable.”

§ 120.54(1)(a), Fla. Stat.

39. Section 120.52(16) defines a rule as “each agency statement of general
applicability that implements, interprets, or prescribes law or policy or
describes the procedure or practice requirements of an agency and includes
any form which imposes any requirement or solicits any information not
specifically required by statute or by an existing rule. .. .”

40. Section 120.52(20) defines an “unadopted rule” as “an agency
statement that meets the definition of the term ‘rule,’ but that has not been
adopted pursuant to the requirements of s. 120.54.”

41. An administrative agency is required to promulgate rules on “those
statements which are intended by their own effect to create rights or to

require compliance, or otherwise to have the direct and consistent effect of
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law.” Coventry First, LLC v. State, Off. of Ins. Regul., 38 So. 3d 200 (Fla. 1st
DCA 2010)(quoting Ag. for Health Care Admin. v. Custom Mobility, Inc.,
995 So. 2d 984, 986 (Fla. 1st DCA 2008)); see also Grabba-Leaf, LLC v. Fla.
Dep’t of Bus. and Pro. Regul., 257 So. 3d 1205 (Fla. 1st DCA 2018).

42. While agency statements qualifying as “rules” are often reduced to
writing, the existence or form of writing is not dispositive to the
determination of whether there has been an agency statement meeting the
definition of a rule. See Dep’t of High. Saf. & Motor Veh. v. Schluter, 705 So.
2d 81, 84 (Fla. 1st DCA 1997). An agency cannot avoid the statutory
definition of a rule in section 120.52(16) by simply refraining from
memorializing the agency statement in clear written terms. See Schluter,

705 So. 2d at 86.

43. An agency statement can be any declaration, expression, or
communication that requires compliance or otherwise has the direct and
consistent effect of law. Fla. Qir. Horse Racing Ass’n, Inc., et al v. Dep’t
of Bus. and Pro. Regul., Div. of Pari-mutuel Wagering, DOAH Case
No. 14-5796RU, 9§ 57 (DOAH Final Order May 6, 2013).

44. The focus in determining whether an agency statement is a rule
within the meaning of section 120.52(16) is the effect of the statement rather
than the label ascribed to it by the agency. Balsam v. Dep’t of Health and
Rehab. Serv., 452 So. 2d 976, 977 (Fla. 1st DCA 1984).

45. A generally applicable statement purports to affect a category or class
of persons or activities. See McCarthy v. Dep’t of Ins., 479 So. 2d 135 (Fla. 2d
DCA 1985); Schluter, 705 So. 2d at 83; see also Fla. Qtr. Horse Track Ass'n v.
Dept. of Bus. and Pro. Regul., Div. of Pari-mutuel Wagering, 133 So. 3d 1118,
1119-120 (Fla. 1st DCA 2014).

46. An agency statement interpreting a statute is “generally applicable” if
it is intended to create rights, to require compliance, or to otherwise have the
direct and consistent effect of law and purports to affect a category or class of

persons or activities. See McCarthy, 479 So. 2d at 136; Schluter, 705 So. 2d
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at 83. The statement is not required to apply universally to every person or
activity within the agency jurisdiction. It is sufficient that the statement
applies uniformly to a class of persons or activities over which the agency
may properly exercise authority. Schluter, 705 So. 2d at 83.

47. In this case, the evidence established that the Commission’s
interpretation of section 550.0951(3)(c)1. is applied to every pari-mutuel
permitholder conducting ITW activities. Thus, the Commission’s
Interpretation is a statement of general applicability. The remaining
questions are: (i) whether the challenged agency statement gives section
550.0951(3)(c)1., a meaning not readily apparent from its plain language,
and, if so, (i1) whether the agency statement has the direct and consistent
effect of law.

48. “An agency’s interpretation of a statute is a rule if it gives the statute
a meaning not readily apparent from a literal reading . . .” Beverly
Enterprises-Fla., Inc. v. Dep’t of Health and Rehab. Serv., 573 So. 2d 19, 22-23
(Fla. 1st DCA 1990). “The test is whether an agency statement reiterates a
law, or declares what is ‘readily apparent’ from the text of a law.” See
Grabba-Leaf, 257 So. 3d at 1210.

49. The Commission claims that in requiring the higher tax rate in section
550.0951(3)(c)1. it is not interpreting section 550.0951(3)(c)1., but simply
applying the plain meaning of the statute.

50. The plain language of section 550.0951(3)(c)1. provides that the
applicable tax rate on handle is 0.5 percent “if the guest track is located
outside the market area of the host track and within the market area of a
thoroughbred permitholder currently conducting a live race meet.”

51. Despite the statutory language setting forth the criteria for the
0.5 percent tax rate, Respondent has consistently imposed a higher tax rate
on a thoroughbred permitholder that is a “guest track” while conducting live
racing as a thoroughbred permitholder. This interpretation is premised upon

Respondent’s view that a thoroughbred permitholder cannot qualify for the
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lower rate if it is not located within the market area of “another”
thoroughbred permitholder.

52. While Respondent interprets the requirement that a thoroughbred
permitholder serving as a guest track must lie within the market area of
“another” thoroughbred permitholder in order to qualify for the lower tax
rate, the statute does not include the term “another.” Rather, the statute
unambiguously refers to the market area of “a thoroughbred permitholder.”

53. The word “another” does not appear anywhere in the statutory
language of section 550.0951(3)(c)1., and is it not readily apparent from
reading the plain language of the statute that the guest track has to be
within the market area of another thoroughbred track to receive the lower
tax rate.

54. The Commission’s interpretation is not simply an application of the
existing language, it clearly requires reading the word “another” into the
statute even though that word is not contained in the law. See Grabba-Leaf,
257 So. 3d at 1210-11 (holding that whether an agency’s statement regarding
the taxation of loose leaf tobacco is an unadopted rule “[b]ecause the statute
does not clearly include whole leaf tobacco wraps, we conclude that the
Department cannot by memorandum extend the statutory definition to cover
them and disregard its rulemaking obligations.”).

55. The Commission’s alternative argument that its interpretation 1is
correct because the statute does not specifically state the permitholder may
be located within its own market is without merit. “Taxes cannot be imposed
except in clear and unequivocal language. Taxation by implication is not
permitted.” Fla. S & L Seruvs., Inc. v. Dep't of Rev., 443 So. 2d 120, 122
(Fla. 1st DCA 1983). The “authority to tax must be strictly construed.” Dep't
of Rev. v. GTE Mobilnet of Tampa, Inc., 727 So. 2d 1125, 1128 (Fla. 2d DCA
1999). “The primary consideration in the construction and interpretation of
tax statutes is to ascertain and give effect to legislative intent, determined

primarily from the language of the statute.” Dep’t of Rev. v. James B. Pirtie
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Constr. Co., Inc., 690 So. 2d 709, 711 (Fla. 4th DCA 1997); Dep’t of Rev. v.
GTE Mobilnet of Tampa, Inc., 727 So. 2d at 1128. “It is a fundamental rule of
construction that tax laws are to be construed strongly in favor of the
taxpayer and against the government, and that all ambiguities or doubts are
to be resolved in favor of the taxpayer. This salutary principle is found in the
reason that the duty to pay taxes, while necessary to the business of the
sovereign, 1s still a duty of pure statutory creation and taxes may be collected
only within the clear definite boundaries recited by statute.” Maas Bros., Inc.
v. Dickinson, 195 So. 2d 193, 198 (Fla. 1967)(internal citations omitted);

GTE Mobilnet of Tampa, Inc., 727 So. 2d at 1128.

56. Significantly, the Commission’s interpretation is not entitled to any
deference in this proceeding. The issues here are to be reviewed de novo.
Art. 5, § 21, Fla. Const.; Kanter Real Estate, LLC v. Dep't of Enuvtl. Prot.,
267 So. 3d 483, 487 (Fla. 2019).

57. The challenged agency statement has the direct and consistent effect
of law. The authority to proscribe taxes on pari-mutuel wagering activities,
however, lies with the Florida Legislature. It is the Commission’s duty to
interpret the tax statutes in accordance with the purpose and intent of the
law. Grabba-Leaf, 257 So. 3d at 1208. Here, the Legislative staff analysis
makes it clear the legislation adopted in 2000 giving rise to the tax statute at
issue was a deliberate effort to afford tax breaks to the pari-mutuel industry
as a whole, and specifically to thoroughbred permitholders. The varying tax
rates in the statute are dependent on several factors including the status of
the guest track in relation to a thoroughbred permitholder operating a live
race meet. By requiring a higher tax rate for ITW activities conducted by a
thoroughbred permitholder guest track conducting a live race meet unless
there is another thoroughbred permitholder operating a live race meet in the
market area, the Commission, is improperly and unlawfully increasing the
tax burden on handle collected on the ITW activities conducted at facilities

like TBD.

14
35



58. If a statement of general applicability creates or extinguishes rights,
privileges, or entitlement, then the statement is a rule. As explained by the
First District Court of Appeal in State of Florida, Department of
Administration, Division of Personnel v. Harvey, 356 So. 2d 323, 325 (Fla. 1st
DCA 1977):

The breadth of the definition [of “rule”] in Section
120.52(1[6]) indicates that the legislature intended
the term to cover a great variety of agency
statements regardless of how the agency designates
them. Any agency statement is a rule if it “purports
in and of itself to create certain rights and adversely
affect others,” Stevens, 344 So .2d at 296, or serves
“by (its) own effect to create rights, or to require
compliance, or otherwise to have the direct and
consistent effect of law.” McDonald v. Dep't of
Banking & Fin., 346 So. 2d 569, 581 (Fla. 1st DCA
1977). See also Straughn v. O'Riordan, 338 So. 2d
832 (Fla. 1976); Price Wise Buying Group v. Nuzum,
343 So. 2d 115 (Fla. 1st DCA 1977).

59. In applying its interpretation of this statute for years and
preliminarily denying the tax refunds sought by TBD based on its
interpretation of the statute, the Commission has confirmed its intent to
continue to rely on the agency statement at issue and determine pari-mutuel
permitholder’s substantial interests based thereon. Because the
Commission’s statement has the force and effect of law, it is an invalid
unpromulgated rule.

60. In sum, TBD met its burden of demonstrating that Respondent’s
interpretation of section 550.0951(3)(c)1. imposing a tax rate of 5.5 percent
instead of 0.5 percent on ITW activities as set forth above constitutes an
unadopted rule.

61. Because TBD met its burden, to avoid a finding that it has violated
section 120.56(4), the Commission must demonstrate that rulemaking was

neither practicable nor feasible. The Commission did not offer any evidence

that it was not practicable to engage in rulemaking nor did it present any
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evidence regarding the feasibility or lack of feasibility of rulemaking. The
statute includes a presumption that rulemaking is feasible and practical, see
§ 120.54(1)(a), Fla. Stat, and that presumption has not been rebutted.

62. A petitioner who prevails in a section 120.56(4) proceeding is entitled
to reasonable costs and attorneys’ fees under section 120.595(4). Petitioner
has requested such an award of attorneys’ fees and costs in this proceeding.

63. Section 120.595(4)(a) provides that, if an appellate court or an
administrative law judge determines that all or part of any agency statement
violates section 120.54(1)(a), a judgment or order shall be entered against the
agency for reasonable costs and attorney’s fees, unless the agency
demonstrates that the statement is required by the federal government to
implement or retain a delegated or approved program or to meet a condition
to receipt of federal funds. The Commission does not claim that its
interpretation is based on any federal requirement. Accordingly, an award of
fees 1s warranted.

ORDER

Based on the foregoing Findings of Fact and Conclusions of Law, it is

ORDERED that the Respondent’s interpretation of the tax rate applicable to
ITW activities is a statement meeting the definition of a rule that has not
been adopted pursuant to section 120.54(1). Respondent must immediately
discontinue all reliance upon the statement or any substantially similar

statement as a basis for agency action.

The undersigned reserves jurisdiction to determine, if necessary, the
amount of attorneys' fees and costs Petitioner should be awarded. Should the
parties be unable to amicably resolve this issue, Petitioner shall file with
DOAH a written request with the undersigned seeking resolution of the

matter.
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DONE AND ORDERED this 9th day of August, 2022, in Tallahassee, Leon

jor ==

County, Florida.

JAMES H. PETERSON, III
Administrative Law Judge

Division of Administrative Hearings
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 9th day of August, 2022.
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Gary R. Rutledge, Esquire

Tana D. Storey, Esquire
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OGC Suite B/6
2601 Blair Stone Road
Tallahassee, Florida 32399-2202

Eric Anthony Saccomanno, Esquire
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2601 Blair Stone Road
Tallahassee, Florida 32399
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Melanie S. Griffin, Secretary
Department of Business
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2601 Blair Stone Road
Tallahassee, Florida 32399-2202
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Joint Administrative
Procedures Committee
Room 680, Pepper Building
111 West Madison Street
Tallahassee, Florida 32399-1400



Anya Owens, Program Administrator
Margaret Swain

Florida Administrative Code & Register
Department of State

R. A. Gray Building
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Tallahassee, Florida 32399-0250

NOTICE OF RIGHT T0O JUDICIAL REVIEW

A party who is adversely affected by this Final Order is entitled to judicial
review pursuant to section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rules of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Administrative Appeal with the
agency clerk of the Division of Administrative Hearings and a second copy,
accompanied by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in the appellate
district where the party resides. The Notice of Administrative Appeal must
be filed within 30 days of rendition of the order to be reviewed.
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FIRST DISTRICT COURT OF APPEAL
STATE OF FLORIDA

No. 1D2022-2802

FLORIDA GAMING CONTROL
COMMISSION,

Appellant,
V.
TaMPA BAY DOWNS, INC.,

Appellee.

On appeal from the Division of Administrative Hearings.
James H. Peterson, III, Administrative Law Judge.

September 11, 2024
M.K. THOMAS, J.

Appellee, Tampa Bay Downs, filed a successful
unpromulgated rule challenge after the Division of Pari-Mutuel
Wagering (organized under the Florida Gaming Control
Commission) denied a request for a tax refund that would have
shifted an applied tax rate on handle, the aggregate contributions
to pari-mutuel pools, from 5.5% to 0.5% per subsection
550.0951(3)(c)1., Florida Statutes. The Commission appealed,
asserting the administrative law judge (ALJ) misinterpreted the
operative language of the section and relevant statutory terms to
arrive at a conclusion that does not comport with the plain
language of the subsection. We disagree and affirm. The
Commission’s interpretation of the subsection is not readily
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apparcnt from the plain language of its text and constitutes an
unpromulgated rule subject to challenge under section
120.56(4)(a), Florida Statutes.

This Court reviews de novo an ALdJ’s conclusions of law in an
unadopted rule challenge. See Grabba-Leaf, LLC v. Dep’t of Bus.
and Pro. Regul., 257 So. 3d 1205, 1207 (Fla. 1st DCA 2018). An
agency statement purporting to set forth a rule or policy cannot be
enforced unless adopted by certain statutory procedures. See §
120.54(1)(a), Fla. Stat. In general, “if an agency statement merely
reiterates a law or restates what is ‘readily apparent’ from the text
of a law, the statement is not considered a rule.” Dep’t of Health v.
Leafly Holdings, Inc., 369 So. 3d 333, 337 (Fla. 1st DCA 2023).
That said, where an “agency statement of general applicability
implements, interprets, or prescribes law or policy,” then the
statement amounts to a rule. See §§ 120.52(16), 120.56(4)(a), Fla.
Stat.

Section 550.0951 governs the payment of daily license fees
and taxes by applicable pari-mutuel facilities such as those
operated by Appellee and provides:

Each permitholder shall pay a tax on contributions to
pari-mutuel pools, the aggregate of which is hereinafter
referred to as “handle” on races or games conducted by
the permitholder. The tax is imposed daily and is based
on the total contributions to all pari-mutuel pools
conducted during the daily performance.

§ 550.0951(3), Fla. Stat. The issue on appeal centers on varied tax
rates provided in subsection 550.0951(3)(c)1., the disputed portion
of which reads:

The tax on handle for intertrack wagering is 0.5 percent
if the host track and the guest track are thoroughbred
permitholders or if the guest track is located outside the
market area of the host track and within the market area
of a thoroughbred permitholder currently conducting a
live race meet.

§ 550.0951(3)(c)1., Fla. Stat. (emphasis added).



The ALJ accepted Appellee’s position that, as a thoroughbred
permitholder operating a pari-mutuel facility that conducts
intertrack wagering on simulcast events, their facility thus
qualifies as a guest track.” As such, as a thoroughbred
permitholder and a guest track, Appellee meets the subsection’s
requirements to be accorded the 0.5% tax rate, and the Division’s
denial of the request then amounts to an unpromulgated rule. The
Commission’s interpretation of the statutory language focuses on
the term “market area,” which is defined as “an area within 25
miles of a permitholder’s track or fronton.” § 550.002(18), Fla. Stat.
Substituted with its definition, the Commission then reads
subsection 550.0951(3)(c)1. as according the 0.5% tax rate to a
qualifying guest track only where it is within 25 miles of another
thoroughbred permitholder conducting a live meet.

We must determine if the Commission’s interpretation of the
subsection is a derivation readily apparent from the plain
language of its text, or if such an interpretation and resulting
denial of the tax refund then constitutes an “unadopted rule”
pursuant to subsection 120.52(20), Florida Statutes. The
Commission’s interpretation stands on the implication that the
statutory language “within the market area of a thoroughbred
permitholder currently conducting a live race meet”’ is plainly
understood to mean a separate or other thoroughbred permitholder
hosting a live meet within 25 miles of a guest track, regardless of
the possibility that a thoroughbred permitholder may qualify as a
guest track. This interpretation of the subsection goes beyond its
plain language by adding or implying additional terms that change
its meaning. The language of the section does not preclude a
thoroughbred permitholder operating as a host track and meeting

* Section 550.002, Florida Statutes, defines a guest track as “a
track or fronton receiving or accepting an intertrack wager” and
intertrack wager as a “form of pari-mutuel wagering in which
wagers are accepted at a permitted, in-stake track, fronton, or
pari-mutuel facility on a race or game transmitted from and
performed live at, or simulcast signal rebroadcast from, another
in-state pari-mutuel facility.” § 550.002(11), (16), Fla. Stat.



the criteria for a guest track from qualifying for the 0.5% tax rate
on handle.

We reject the Commission’s alternative argument that, if
there is any ambiguity as to the meaning of the statute, we may
look to the legislative intent behind section 550.0951(3)(c)l. as
creating a tax exemption which must be “strictly construed against
the party claiming [the exemption] ... and any ambiguity should
be resolved against the taxpayer and against the exemption.”
Genesis Ministries, Inc. v. Brown, 250 So. 3d 865, 868 (Fla. 1st DCA
2018); see also Maas Bros., Inc. v Dickinson, 195 So. 2d 193, 198
(Fla. 1967). Subsection 550.0951(c)(3)1., through its plain
language, only imposes tax rates dependent upon the class of host
track and certain criteria for qualifying guest tracks. Even if we
were to “strictly construe” statutes creating tax exemptions, the
subsection does not imply an exemption to a standard rate or an
“exception for something that otherwise would be within the scope
of the taxing statute.” Dep’t of Rev. of State v. GTA Mobilnet of
Tampa, Inc., 727 So. 2d 1125, 1128 (Fla. 2d DCA 1999). Absent
conditional language in setting forth the varied rates, the at-issue
portion of the subsection only sets a 0.5% tax rate where the guest
track is within 25 miles of a thoroughbred permitholder, criteria
satisfied by Appellee.

The final order is affirmed. The Commission’s interpretation
of the statute constitutes an unpromulgated rule because it
1imposes a specific tax rate on Appellee that was not established
via proper rulemaking procedures.

AFFIRMED.

LEWIS and WINOKUR, JJ., concur.

Not final until disposition of any timely and
authorized motion under Fla. R. App. P. 9.330 or
9.331.




Elina Valentine, Deputy General Counsel, Office of the General
Counsel, Florida Gaming Control Commission, Tallahassee, for
Appellant.

J. Stephen Menton, Tana D. Storey, and Gary R. Rutledge,
Rutledge Ecenia, P.A., Tallahassee, for Appellee.
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Senior Deputy Agency Clerk

CLERK Brandon Nichols
Date 3/31/2022

STATE OF FLORIDA File #
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
DIVISION OF PARI-MUTUEL WAGERING

TAMPA BAY DOWNS, INC,,

Petitioner, CASE NO.
v,

DEPARTMENT OF BUSINESS

AND PROFESSIONAL REGULATION,
DIVISION OF PARI-MUTUEL
WAGERING,

Respondent.
/

PETITION CONTESTING DENIAL OF TAX REFUND REQUEST
AND PETITION FOR FORMAL ADMINISTRATIVE HEARING

Petitioner, TAMPA BAY DOWNS, INC. (“TBD” or the “Petitioner”), pursuant to sections
72.011, 120.569, 120.57(1), 120.57(1)(e), 120.80(14)(b), and 21526, Florida Statutes,' files this
Petition contesting the denial of TBD’s requests for tax refunds of overpayments of taxes paid to
the Department of Business and Professional Regulation, Division of Pari-Mutuel Wagering for
the tax on handle generated by intertrack wagering including intertrack wagering on simulcast out-
of-state races. In support of this Petition, TBD states:

Parties

1. Petitioner TBD is a for profit Florida corporation located in Tampa, Florida, and is
a licensed thoroughbred pari-mutuel permitholder (Pari-Mutuel Permit #320). TBD’s address is
11225 Race Track Road, Tampa, FL 33626. For purposes of this proceeding, TBD’s address,

telephone number and email address are those of its undersigned counsel.

t All references to the Florida Statutes are to the 2021 codification.
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fronton or pari-mutuel facility, on a race or game transmitted from and performed live at, or
simulcast signal rebroadcast from, another in-state pari-mutuel facility.” See §550.002(17), Fla.
Stat.

6. As set forth in section 550.0951(3), Florida Statutes, pari-mutuel facilities
conducting intertrack wagering are required to pay taxes on the “handle.” The “handle” is the
“aggregate contributions to pari-mutuel pools” including amounts collected on the out-of-state
rebroadcast races. A “host track” is defined as “a track or fronton conducting a live or simulcast
race or game that is the subject of an intertrack wager.” Pertinent to this case, the Host Tracks
(i.e, DBKC, JKC, St. Johns, Orange Park, OKC and PBKC), provided signals to TBD for
intertrack wagering. See §550.002(16), Fla. Stat. Through contracts with the Host Tracks, TBD
conducts and/or conducted intertrack wagering on out-of-state greyhound races re-broadcast
through the Host Tracks.? TBD is a “guest track” because it received the signals from the host
tracks and accepted wagers thereon. See §550.002(12), Fla. Stat.

7. By statute, TBD is ultimately responsible for payment of the tax on the handle
collected on these intertrack wagering activities.

8. The applicable tax rate under section 550.0951(3)(c)l., Florida Statutes, varies
depending on the type of pari-mutuel activity permitted at the host track, as well as the type of
pari-mutuel activities permitted at the guest tracks conducting intertrack wagering and the location
of those facilities.

9. With respect to the tax on handle, section 550.0951(3)(c)1., Florida Statutes,

provides:

2 TBD currently conducts intertrack wagering with DBKC pursuant to contract. TBD has paid
taxes on the handle for intertrack wagering with the other Host Tracks within the past three
years as set forth in the Refund Requests.
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13. TBD is a guest track within the market area of “a thoroughbred permitholder
currently conducting a live race meet” and is therefore entitled to the lower tax rate based on the
plain statutory language set forth in section 550.0951(3)(c)1., Florida Statutes. While the
applicable tax rate on handle for TBD’s intertrack wagering activities conducted pursuant to its
contracts with the Host Tracks is 0.5%, TBD has paid through the Host Tracks a tax rate of 5.5%
which exceeds the 0.5% tax rate set by statute.

Tax Refund Requests

14. Section 215.26, Florida Statutes, authorizes the Comptroller or his designee (in this
case, the Department of Business and Professional Regulation) to refund taxes paid in error. See

§§72.011(2)(b)3., 120.80(14) and 215.26, Fla. Stat. Section 215.26, Florida Statutes, states, in

pertinent part, that:

(1) The Chief Financial Officer may refund to the person who paid same, or his or
her heirs, personal representatives, or assigns, any moneys paid into the State
Treasury which constitute:

(a) An overpayment of any tax, license, or account due;

(b) A payment where no tax, license, or account is due; and

(c) Any payment made into the State Treasury in error;

and if any such payment has been credited to an appropriation, such appropriation

shall at the time of making any such refund, be charged therewith. There are

appropriated from the proper respective funds from time to time such sums as may

be necessary for such refunds.

15.  Section 550.0951, Florida Statutes, requires taxes on handle to be remitted through
a host track even though the guest track, such as TBD, is ultimately responsible for payment of the
tax on handle.

16. All of the Host Tracks remitted to the State the taxes on handle for the intertrack

wagering activities conducted with TBD over the last several years at the tax rate of 5.5%.

47



there has been no overpayment . . . therefore no refund is due.” (hereinafter referred to as the
“Refund Denial Letters”). See Composite Exhibit B.

21.  Instead of applying the tax rate of 0.5% specified in section 550.0951(3)(c)1.,
Florida Statutes, the Division claims in the Refund Denial Letters that a rate of 5.5% is applicable
to the intertrack wagering activities conducted by TBD pursuant to its contracts with the Host
Tracks. See Composite Exhibit B.

22.  The Division’s position that the lower tax rate is not applicable to TBD is
apparently premised on an unpromulgated interpretation that a thoroughbred permitholder, such
as TBD, cannot qualify for the lower tax rate within its own market area. In other words, the
Division contends that the 0.5% tax rate is only available to a guest track which is also a
thoroughbred permitholder if it is located within the market area of “another” thoroughbred
permitholder conducting a live race meet. The statute, however, does not include the term
“another.” The statute unambiguously refers to the market area of “a thoroughbred permitholder.”
(emphasis added)

23.  The interpretation asserted by the Division in the Refund Denial Letters is not set
forth on the face of the statute, not supported by the plain language of the statute and has not been
adopted as a rule by the Division.

24.  The Refund Denial Letters notified TBD that it had 60 days to contest the denial of
the requested refunds. The instant Petition is timely filed.

Substantial Interests Affected

25. TBD’s substantial interests are affected because it has paid taxes on handle for

certain intertrack wagering activities in excess of the amount due pursuant to section
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f. Whether Orange Park has overpaid the tax on handle due for the intertrack wagering
activities conducted by TBD through its contract with Orange Park;

g. Whether OKC has overpaid the tax on handle due for the intertrack wagering
activities conducted by TBD through its contract with OKC,

h. Whether PBKC has overpaid the tax on handle due for the intertrack wagering
activities conducted by TBD through its contract with PBKC;

i. Whether the Division’s denial of the requested refund is clearly erroneous;

j. Whether the Division’s denial of the requested refunds is contrary to the plain
language of section 550.0951(3)(c)1., Florida Statutes;

k. Whether TBD is entitled to the tax refunds requested;

1. Whether the Division’s interpretation of section 550.0951(3)(c)1., Florida Statutes,
is an agency statement of general applicability which has not been adopted as a rule
in violation of section 120.54, Florida Statutes;

m. Whether TBD qualifies for the 0.5% tax rate set forth in section 550.0951(3)(¢c)1.,
Florida Statutes, when it serves as both guest track and the thoroughbred
permitholder operating live; and

n. Whether the Division’s interpretation of section 550.0951(3)(c)1., Florida Statutes,
is an invalid exercise of delegated legislative authority.

Concise Statement of Ultimate Facts

28. As set forth above, instead of the lower tax rate of 0.5% set forth in section
550.0951(3)(c)1., Florida Statutes, the Division has applied and continues to erroneously apply a
tax rate of 5.5% to the intertrack wagering activities conducted by TBD pursuant to its contracts

with the Host Tracks.
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significant tax relief for the pari-mutuel wagering industry,” including specific tax reductions for
thoroughbred permitholders. The relevant portions of bill analysis state:

TAX REDUCTIONS:

& %%

Thoroughbreds: [Similar to HB 945]

e Live and simulcast thoroughbred rates reduced as follows:

Calder/Tropical reduced from 1.25% to 0.5%
Gulfstream Park reduced from 2.0% to 0.5%
Hialeah Park remains at 0.2%

Tampa Bay Downs remains at 0.5%

e ITW reduced from 3.3% to 2%

e ITW between thoroughbreds reduced from 3.3% to 0.5% or if the guest track is
located outside the market area of the host track and within the market area of
a live thoroughbred permitholder reduced from 3.3% t0 0.5%

e ITW of ISW stays at 2.4%

e The bill also amends legislation passed in 1998 Session which would have
raised tax rates in 2001 to their prior higher levels and implements, effective
July 1, 2001, a uniform live tax rate of 0.5% for all thoroughbred tracks.
[Emphasis added.]

See Fla. Comm. on Reg. Ind., CS for CS for SB 770 and SB 286, Final Staff Analysis (May 10,
2000) (on file with Fla. State Archives), pp. 1, 4-5.

32.  The interpretation applied by the Division as justification to levy a higher tax on
TBD is not supported by the plain language of the statute or the legislative intent to provide tax

reductions.
33. The Division’s interpretation of section 550.0951(3)(c)l., Florida Statutes,

constitutes an agency statement of general applicability that has not been adopted as rule in

11
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Statutes and Rules Entitling Relief

37.  The statutes and rules which are applicable in this case and that support TBD’s
Refund Requests include, but are not limited to, sections 72.011, 120.54, 120.56, 120.569,
120.57(1), 120.57(1)(e), 120.80(14), 215.26, and 550.0951, Florida Statutes, and chapter 28-110,
FAC.

Demand for Relief

38.  Petitioner requests the following relief:

a. That this matter be referred to the Division of Administrative Hearings for a formal
administrative hearing to be conducted before an Administrative Law Judge pursuant
to Sections 120.569 and 120.57(1), Florida Statutes;

b. That Recommended and Final Orders be entered determining that: (1) the Division’s
interpretation of section 550.0951(3)(c)1., Florida Statutes, is clearly erroneous; (2) the
Division’s denial of the tax Refund Requests was in error; (3) the Division’s
interpretation constitutes an unadopted rule on which the Division may not rely to deny
the instant tax Refund Request; and (4) Petitioner is entitled to the Requested Tax
Refunds plus interest;

c. That TBD be awarded its fees and costs for this action pursuant to section 120.595(4)
and/or section 120.80(14)(b)5., Flonda Statutes; and

d. Such further other relief as deemed appropriate.

13
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FILED

Department of Business and Professional Regulati

' % | I 119 S. Monro Senior Deputy Agency Clerk
i |_t | ed e r ( :e I I I a Tallahas CLERK Brandon Nichols
' ' ) Date 11/9/2021
Tallahasg -t ¥

November 9, 2021

Via Email

Louis Trombetta, Director

Division of Pari-Mutuel Wagering

Department of Business and Professional Regulation
2601 Blair Stone Road

Tallahassee, FL 32399-1035

Re:  Tampa Bay Downs, Inc. Request for Refund

Dear Lou;

This firm represents Tampa Bay Downs, Inc. (“TBD”), a thoroughbred permitholder
(Permit #320), located in Tampa, Florida. Pursuant to Section 215.26, Florida Statutes, TBD
files the enclosed DBPR Request for Refund Form seeking a refund of an overpayment of taxes
on handle, or taxes otherwise charged in error, in the amount of $110,328.78 paid into the State
Treasury by Daytona Beach Kennel Club (“DBKC”).

DBKC and TBD have conducted and continue to conduct intertrack and simulcast
wagering (“ITW/SW™). Pursuant to Section 550.0951(3), Florida Statutes, DBKC, as the host
track, remits the tax on handle, but TBD, as the guest track, is ultimately responsible for paying
that amount to DBKC. DBKC has assigned to TBD any and all of its rights to recover the tax on
handle paid by DBKC pursuant to Section 550.0951(3), Florida Statutes, arising from the
ITW/SW activities conducted with TBD. A copy of the assignment and detail supporting the
refund amount are attached to the attached Refund Request Form.

With respect to the wagering activities with TBD, from October 31, 2018, through
November 1, 2021, DBKC paid into the State Treasury at total of $ 121,361.65, which represents
the tax on handle at the tax rate of 5.5%. Section 550.0951(3)(c)1., Florida Statutes, however,
provides that the applicable tax rate on handle with respect to TBD is 0.5%. Thus, TBD seeks a
tax refund of $110,328.78, which represents the amount of the tax overpayment for the
aforementioned tax period.

EXHIBIT A

Office: 850.681.6788 | Telecopier: 850.681.6515 | rutledge-ecenia.com
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Pursuant to the provisions of Section 215.26. Florida Statutes, I hereby apply
for a refund. and that a State Warrant be drawn in the favor of:

Payee: | @Mpa Bay Downs, Inc. Amount: § 110,328.78 (defail attached)

Address: 11225 Race Track Rd,

city: lampa State: FL Zip: 33626

Reason for Claim: Amount of tax paid exceeded that required by Section 550.0951(3)(c)1., Fla. Stat.

Phone#: 813-855-4401 x 1316 Application,File or License#: Pari-Mutuel Permit #320

For Agency Us |

Object Refund
Code Amount
$
$
$

U

Certified true and correct this gth day of November

202 « chegory Gelyon

Month

Year U

v AM:an“lgnalﬁ

DO NOT WRITE BELOW THIS LINE-DBPR PERSONNEL ONLY

N O

[ TTTT1

Validation #:

Certified true and correct this day of

PRTF

GENERAL REVENUE
PMW TAXES

OTP

OTP INTERNET TAXES

TRUST FUNDS

FLORIDA BOXING COMM. FEES

FLORIDA BOXING COMNMI. LICENSES
FLORIDA BOXING COMMI. TAXES
FLORIDA BOXING COMM. MISC

FLORIDA BOXING COMM. FINES & BONDS

CHILD AND FARM LABOR

PMW TF FEES
PMW TF LICENSES
PMW TF TAXES
PMW TF MISC
PMW TT FEES

SLOT CONFADDICTIVE GAMBLING
SLOT GENERAL OCC. LICENSE
SLOT BUSINESS OCC. LICENSE
SLOT PROFESSIONAL OCC. LICENSE
SLOT TAXES

SLOT FINES

SLOT MISCELLANEOUS REVENUE

H & RFEES

H & R LICENSES
H & R MISC

H & R FINES

DIV OF FLORIDA CONDOMINIUMS-FEES
DIV OF FLORIDA CONDOMINIUMS-LICENSE
DIV OF FLORIDA CONDOMINIUMS-MISC
DIV OF FLORIDA CONDOMINIUMS-FINES

AB&T FEES

AB&T LICENSE

AB&T TAXES

AB&T MISC

AB&T FINES

CIGARETTE TAX COLL.-TAXES.
CIGARETTE SURCHARGE

OTP SURCHARGE

LicenseEase Year:

79-74-1-000245-79100400-00-000300
79-74-1-000245-79400300-00-000320
79-74-1-000245-79400300-00-000320

79-50-2-547001-79050400-00-000100
79-50-2-547001-79050400-00-000200
79-50-2-547001-79050400-00-000300
79-50-2-547001-79050400-00-000400
79-50-2-547001-79050400-00-001200

79-50-2-547001-79050600-00-000100

79-20-2-520001-79100-400-00-000100
79-20-2-520001-79100400-00-000200
79-20-2-520001-79100400-00-000300
79-20-2-520001-79100400-00-000400
79-20-2-520001-79100400-00-001200

79-20-2-520001-79100500-00-000130
79-20-2-520001-79100500-00-000132
79-20-2-520001-79100500-00-000133
79-20-2-520001-79100500-00-000134
79-20-2-520001-79100500-00-0003335
79-20-2-520001-79100500-00-001200
79-20-2-520001-79100500-00-000400

79-50-2-375001-79200100-00-000100
79-50-2-375001-79200100-00-000200
79-50-2-375001-79200100-00-000400
79-50-2-375001-79200100-00-001200

79-50-2-289001-79800100-00-000100
79-50-2-289001-79800100-00-000200
79-50-2-289001-79800100-00-000400
79-50-2-289001-79800100-00-001200

79-20-2-022001-79400300-00-000100
79-20-2-022001-79400300-00-000200
79-20-2-022001-79400300-00-000311
79-20-2-022001-79400300-00-000400
79-20-2-022001-79400300-00-001200
79-74-2-086001-79400300-00-000312
79-20-2-086001-79400300-00-000313
79-20-2-086001-79400300-00-000319

mm E]:l.-_\}-_\-y

Organization Code:

455.219

550.09
565.12
210.276

548.035
548.025
548.06. 548.061
548.035
548.014. 548.075

455

550.09. 550.10
550.09

550.09

550.09
550.09. 550.10

550.09, 550.10
550.09

550.09

550.09

550,09, 550.10
550.09, 550.10
550

509.251. 509.261.
509.251. 509.261.
509.251, 509.261,
509.251, 509.261,

498.017
498.017
498.017
498.017

561.19. 563.564,
561.19. 563.564,
561.12
561.19. 563.564.
561.19. 563.564.
210.04
210.011
210.011

509.3
509.3
399.0
399.0

565.02
565.02

565.02
565.02

Signature of Authorized Agency Person
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WHEREAS, Assignee believes that the applicable tax rate on handle relative to the ITW
Activities was 0.5% rather than the 5.5% based on the plain language of Section
550.0951(3)(c)1., Florida Statutes;

WHEREAS, As_signor has not sought and does not intend to seek reimbursement for the
taxes paid on handle as referenced above or that may be paid after the effective date of this
Assignment, but prior to the Assignee’s filing of a refund request and acknowledges that
Assignee intends to seek a refund of the taxes paid in error.

NOW THEREFORE, Daytona Beach Kennel Club, Inc., as Assignor, hereby assigns,
transfers and conveys to Tampa Bay Downs, Inc., as Assignee, any and all rights which Assignor
has to recover the tax on handled paid by Assignor pursuant to Section 550.0951(3), Florida
Statutes, by virtue of the intertrack wagering activities conducted with Assignee, which was
remitted to or which may be paid to the Florida Department of Business and Professional
Regulation, Division of Pari-Mutuel Wagering, including those transactions reflected on the
attached Exhibit documenting the tax payments for which Assignee seeks to claim a refund of
taxes paid for multiple transactions during the time period reflected on the attached as well as
taxes on handle paid in the future above the 0.5% rate. Assignor agrees it has not and will not
itself seek a refund or take a credit on the taxes that are the subject of this Assignment.

IN WITNESS WHEREOF, the parties hereto executed this Assignment as of the day and
year above stated.

Daytona Beach Kennel Club, Inc. Tampa Bay Downs, Inc. (Assignee)
(Assignor)

_ Z@W«w&_ i 2 Felpr
FEIN: Fr{/}%érmmmm Y.

\/P_Finance

Page 2 of 2
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FILED

Department of Business and Professional Regulatii

2‘ —— 1 119 S. Monro Senior Deputy Agency Clerk
=I:I : | C I " Tallahasq ¢ grk Brandon Nichols
:l ,I . {,!-( j (2 5 { }' | E ] pate  11/30/2021
' Tallahasd " ¥

November 30, 2021

Via Email

Louis Trombetta, Director

Division of Pari-Mutuel Wagering

Department of Business and Professional Regulation
2601 Blair Stone Road

Tallahassee, FL 32399-1035

Re:  Tampa Bay Downs, Inc. Request for Refund

Dear Lou:

This firm represents Tampa Bay Downs, Inc. (“TBD”), a thoroughbred permitholder
(Permit #320), located in Tampa, Florida. Pursuant to Section 215.26, Florida Statutes, TBD
files the enclosed DBPR Request for Refund Form seeking a refund of an overpayment of taxes
on handle, or taxes otherwise charged in error, in the amount of $84,965.95.

Jacksonville Kennel Club, Inc. d/b/a Bestbet, Bayard Raceways, Inc. d/b/a St. Johns
Greyhound Park, Orange Park Kennel Club Inc., d/b/a Bestbet and Penn Sanford, LLC d/b/a
Orlando Kennel Club (collectively the “Host Tracks™) previously conducted intertrack and
simulcast wagering (“ITW/SW”) with TBD. Pursuant to Section 550.0951(3), Florida Statutes,
the Host Tracks remitted the tax on handle to the state, but TBD, as the guest track, is ultimately
responsible for paying that amount to the Host Tracks. The Host Tracks have assigned to TBD
any and all of their rights to recover the tax on handle paid by them pursuant to Section
550.0951(3), Florida Statutes, arising from the ITW/SW activities conducted with TBD. A copy
of the assignments and detail supporting the refund amounts are included with the attached
Refund Request Form.

With respect to the wagering activities with TBD, from October 31, 2018, through
November 1, 2021, the Host Tracks paid into the State Treasury at total of $93,462.54,
which represents the tax on handle at the tax rate of 5.5%. Section 550.0951(3)(c)1., Florida
Statutes, however, provides that the applicable tax rate on handle with respect to TBD is 0.5%.
Thus, TBD seeks a tax refund of $84,965.95, which represents the amount of the tax
overpayment for the aforementioned tax period.

Office: 850.681.6788 | Telecopier: 850.681.6515 | rutledge-ecenia.com
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Pursuant to the provisions of Section 215.26. Florida Statutes, [ hereby apply

for a refund. and that a State Warrant be drawn in the favor of:
For Agency Use Only
wee: 1Ampa Bay Downs, Inc. . ¢ $84,965.95 (detail attached)
Payce: p y ) : § .

e Amount Object Refund
ddress: 11225 Race Track Rd, Code Amount
city: Tampa state: FL 2ip: 33626 $
Reason for Claim: Amount of tax paid exceeded that required by Section 550.0951(3)(c)1., Fla. Stat. $
Phones: 813-855-4401 x 1316 Application,File or License#: Pari-Mutuel Permit #320 $
Certified true and correct this 30TH day of November . 2021 X QW% 4@@/@

Month Year v (ﬁ?‘h";‘{l “'&ﬂ“

DO NOT WRITE BELOW THIS LINE-DBPR PERSONNEL ONLY

D PRTF 79-50-2-547001- 79050100-00- 000100 455.219
GENERAL REVENUE
] PMW TAXES 79-74-1-000245-79100400-00-000300 550.09
| orp 79-74-1-000245-79400300-00-000320 565.12
: OTP INTERNET TAXES 79-74-1-000245-79400300-00-000320 210.276
TRUST FUNDS
] FLORIDA BOXING COMM. FEES 79-50-2-547001-79050400-00-000100 548.035
| FLORIDA BONING COMM. LICENSES 79-50-2-547001-79050400-00-000200 548,025
| FLORIDA BOXING COMM. TAXES 79-50-2-547001-79050400-00-000300 548.06. 548.061
7| F1.ORIDA BOXING COMM. MISC 79-50-2-547001-79050400-00-000400 548.035
: FLORIDA BOXING COMM. FINES & BONDS 79-50-2-547001-79050400-00-001200 - 548.014. 548.075
[:| CHILD AND FARM LABOR 79-50-2-547001-79050600-00-000100 455
[] PMW TF FEES 79-20-2-520001-79100400-00-000100 550.09, 550.10
| PMW TF LICENSES 79-20-2-520001-79100400-00-000200 - 550,09
| PMW TF TAXES 79-20-2-520001-79100400-00-000300 D 550.09
| PMW TF MISC 79-20-2-520001-79100400-00-000400 - 550.09
: PMW TF FEES 79-20-2-520001-79100400-00-001200 - 550.09. 530.10
[] SLOT COM/ADDICTIVE GAMBLING 79-20-2-520001-79100500-00-000130 e 550.09. 550.10
| SLOT GENERAL OCC. LICENSE 79-20-2-520001-79100500-00-000132 - 550.09
| SLOT BUSINESS OCC. LICENSE 79-20-2-520001-79100500-00-000133 550.09
| SLOT PROFESSIONAL OCC. LICENSE 79-20-2-520001-79100500-00-000134 - 550.09
—| SLOT TAXES 79-20-2-520001-79100500-00-000335 —— 550.09, 350.10
| SLOT FINES 79-20-2-520001-79100500-00-001200 - 550.09. 550.10
| SLOT MISCELLANEOUS REVENUE 79-20-2-520001-79100500-00-000400 —_— 550
] H&RFEES 79-50-2-375001-79200100-00-000100 509.251. 509.261. 509.3
| H&RLICENSES 79-50-2-375001-79200100-00-000200 - 509.251. 509.261. 509.3
| H&RMISC 79-50-2-375001-79200100-00-000400 . 509.251, 509.261, 399.0
~| H&RFINES 79-50-2-375001-79200100-00-001200 - 509.251, 509.261. 399.0
] DIV OF FLORIDA CONDOMINIUMS-FEES 79-50-2-289001-79800100-00-000100 498.017
—| DIV OF FLORIDA CONDOMINIUMS-LICENSE 79-50-2-289001-79800100-00-000200 - 498.017
| DIV OF FLORIDA CONDOMINIUMS-MISC 79-50-2-289001-79800100-00-000400 - 198.017
| DIV OF FLORIDA CONDOMINIUMS-FINES 79-50-2-289001-79800100-00-001200 T 498.017
[] AB&T FEES 79-20-2-022001-79400300-00-000100 561.19. 563.564, 565.02
| AB&T LICENSE 79-20-2-022001-79400300-00-000200 - 561.19. 563.564. 565.02
7] AB&T TAXES 79-20-2-022001-79400300-00-000311 —_— 561.12
™| AB&T MISC 79-20-2-022001-79400300-00-000400 - 561.19. 563.564. 565.02
] AB&T FINES 79-20-2-022001-79400300-00-001200 —————— 561.19. 563.564. 565.02
] CIGARETTE TAN COLL.-TAXES. 79-74-2-086001-79400300-00-000312 - 210.04
] CIGARETTE SURCHARGE 79-20-2-086001-79400300-00-000313 =S 210.011
j OTP SURCHARGE 79-20-2-086001-79400300-00-000319 I 210.011
Validation #: LicenseEase Year: Organization Code:
mm/dd vyyy
Certified true and correct this day of » 20

Signature of Authorized Agency Person 56 Title




NOW THEREFORE, Jacksonville Kenne!l Club, [nc. d/b/a bestbet, as Assignor, hereby
assigns, transfers and conveys to Tampa Bay Downs, Inc., as Assignee, any and all rights which
Assignor has to recover relative to the tax on handled paid by Assignor pursuant to Section
550.0951(3), Florida Statutes, by virtue of the intertrack wagering activities conducted with
Assignee, which was remitted to the Florida Department of Business and Professional
Regulation, Division of Pari-Mutuel Wagering, for the transactions reflected on the attached
Exhibit documenting the tax payments for which Assignee seeks to claim a refund of taxes paid
for multiple transactions during the three year period immediately preceding the Effective Date
of this Assignment. Assignor agrees it has not and will not itself seek a refund or take a credit on
the taxes that arc the subject of this Assignment. Assignee agrees that it will defend, indemnify,
and hold Assignor and its affiliates and successors harmless from and against any and all claims,
damages, and liabilities, including attorney’s fees, related lo the claim of refund.

IN WITNESS WHEREOF, the parties hereto executed this Assignment as of the day and
year above stated.

Jacksonville Kennel Club, Inc. d/b/a Tampa Bay Downs, Inc. (Assignee)
bestbet (Assignor)

/49914/' % 704~
[By: R S/t By: eSSy Golawn
FEIN: = T
[ A R 7 e 2

Page 2 of 2
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NOW THEREFORE, Bayard Raceways, Inc. d/b/a St. Johns Greyhound Paik, as
Assignor, hereby assigns, transfers and conveys to Tampa Bay Downs, Inc., as Assignee, any
and all rights which Assignor has to recover relative to the tax on handled paid by Assignor
pursuant to Section 550.0951(3), Florida Statutes, by virtue of the intertrack wagering activities
conducted with Assignee, which was remitted to the Florida Department of Business and
Professional Regulation, Division of Pari-Mutuel Wagering, for the transactions reflected on the
attached Exhibit documenting the tax payments for which Assignee seeks to claim a refund of
taxes paid for multiple transactions during the three year period immediately preceding the
Effective Date of this Assignment. Assignor agrees it has not and will not itself seek a refund or
take a credit on the taxes that are the subject of this Assignment. Assignee agrees that it will
defend, indemnify, and hold Assignor and its affiliates and successors harmless from and against
any and all claims, damages, and liabilities, including attorney’s fees, related to the claim of
refund.

IN WITNESS WHEREOF, the parlies hereto executed this Assignment as of the day and
year above stated.

Bayard Raceways, Inc. d/b/a St. Johns Tampa Bay Downs, Inc. (Assignee)
Greyhound Park (Assignor) -

- A —

[ By: - ﬁii‘r She frss By: Grey ~ 6y
FEIN: % P T .

Page 2 of 2
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NOW THEREFORE, Orange Park Kennel Club, Inc. d/b/a bestbet, as Assignor, hereby
assigns, transfers and conveys to Tampa Bay Dowans, Inc., as Assignee, any and all rights which
Assignor has to recover relative to the tax on handled paid by Assignor pursuant to Section
550.0951(3), Florida Statutes, by virtue of the intertrack wagering activities conducted with
Assignee, which was remitted to the Florida Department of Business and Professional
Regulation, Division of Pari-Mutuel Wagering, tor the transactions reflected on the attached
Exhibit documenting the tax payments for which Assignee seeks to claim a refund of taxes paid
for multiple transactions during the three year period immediately preceding the Effective Date
of this Assignment. Assignor agrees it has not and will not itself seek a refund or take a credit on
the taxes that are the subject of this Assignment. Assignee agrees that it will defend, indemnify,
and hold Assignor and its affiliates and successors harmless from and against any and all claims,
damages, and liabilities, including attorney’s fees, related to the claim of refund.

IN WITNESS WHEREOTF, the parties hereto executed this Assignment as of the day and
year above stated.

Orange Park Kennel Club, Inc. d/b/a Tampa Bay Dowans, Inc. (Assignee)
bestbet (Assignor)
Tormrs e Skhe ol f/p ff“/ﬁ"at’
FEIN.—
(V{b v 1 Q) L ( V) % 1~
Page 2 of 2
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NOW THEREFORE, Penn Sanford, LLC d/b/a Sanford Orlando Kennel Club, as
Assignor, hereby assigns, transfers and conveys to Tampa Bay Downs, Inc., as Assignee, any
and all rights which Assignor has to recover relative to the tax on handled paid by Assignor
pursuant to Section 550.0951(3), Florida Statutes, by virtue of the intertrack wagering activities
conducted with Assignee, which was remitted to the Florida Department of Business and
Professional Regulation, Division of Pari-Mutuel Wagering, for the transactions reflected on the
attached Exhibit documenting the tax payments for which Assignee seeks to claim a refund of
taxes paid for multiple transactions during the three year period immediately preceding the
Effective Date of this Assignment. Assignor agrees it has not and will not itself seek a refund or
take a credit on the taxes that are the subject of this Assipnment. Assignee agrees that it will
defend, indemnify, and hold assignor and its affiliates and successors harmless from and against
any and all claims, damages and liabilities, including attorneys’ fees, related to the claim of
refund.

IN WITNESS WHEREOF, the parties hereto executed this Assignment as of the day and
year above stated.

[ Penn Sanford, LLC d/b/a Sanford Tampa Bay Downs, Inc. (Assignee)
Orlando Kennel Club (Assignor) ]

R o a S 2~

By: Geperel  Manwagel - By: & L# Erpmrres

FEIN: C—L"‘Cb“""’b Cn-c(ﬁ‘,w

Page 2 of 2
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Greyhound Report
Date Range:
Report By:

Race Type:
Locations:

Tracks:

Host:

Track

Sanford-Orlando - Night
Sanford-Orlando Kennel Club

10/31/2018-11/01/2021

Track

All

All Locations
All Tracks
Sanford

Handle

95,379.00
490,654.00

586,033.00

61

Paid Tax
5.5%
5,245.85
26,985.97

32,231.82

0.005% Tax Credit
Due

476,90 4,768.95
2,453.27 24,532.70



Rutledge | Ecenia Page 2

Please process the refund request at your earliest convenience. If you require additional
information or have any questions, please contact me at tana@ruledge-ecenia.com or (850) 681-
6788. Thank you for your prompt attention to this matter.

Sincerely,
Tana D. Storey
Tana D. Storey
TDS/sa
cc: DBPR, Agency Clerk

Tracy Swain, PMW
Greg Geylon, Tampa Bay Downs, Inc.
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Assignment of Rights to Refund of Tax

This Assignment is entered into this 1st day of November, 2021 (“Effective Date”),
between License Acquisitions, LLC d/b/a Palm Beach Kennel Club (“Assignor”) and Tampa
Bay Downs, Inc. (“Assignee”), for the assignment of the right to seek refund of taxes paid into
the State Treasury.

WHEREAS, Assignor is a greyhound pari-mutuel permitholder that conducted intertrack
wagering activities as the host track, pursuant to Chapter 550, Florida Statutes, transmitting the
out-of-state/in-state signals of various greyhound races through its facility located in Palm Beach
County, Florida, to the Assignee during the past three years. Assignee is a thoroughbred pari-
mutuel permitholder that conducted intertrack wagering activities as the guest track pursuant to
Chapter 550, Florida Statutes, receiving the out-of-state/in-state greyhound signal at its
thoroughbred racetrack in Hillsborough County, Florida (hereinafter “ITW Activities™);

WHEREAS, With respect to all ITW Activities as defined herein, Assignor paid 5.5%
percent of the handle on such ITW Activities to the Department of Business and Professional
Regulation, Division of Pari-Mutuel Wagering as set forth in Section 550.0951(3), Florida
Statutes (“Tax Payments™);

WHEREAS, Assignor recouped such Tax Payments from Assignee;

WHEREAS, Assignee believes that the applicable tax rate on handle relative to the ITW
Activities was 0.5% rather than the 5.5% based on the plain language of Section
550.0951(3)(c)1., Florida Statutes; and

WHEREAS, Assignor has not sought and does not intend to seek reimbursement for the

taxes paid on handle as referenced above and acknowledges that Assignee intends to seek a

refund of the taxes paid in error.

Page 1 0f2
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Greyhound Report
Date Range:
Report By:

Race Type:
Locations:

Tracks:

Host:

Track

PBKC Summer Evening

PBKC Summer Matinee
Palm Beach KC Matinee
Palm Beach KC Night

10/31/2018 - 11/01/2021
Track

All
All Locations
All Tracks
Palm Beach Kennel Club
Handle
63,645.00
311,496.00
857,420.00
160,858.00

1,393,419.00
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Paid Tax
5.5%
3,500.48
17,132.28
47,158.10
8,847.19

76,638.05

0.005% Tax Credit
Due

318.23  3,182.25
1,557.48 15,574.80
4,287.10 42,871.00
804.29  8,042.90

6,967.10



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

TAMPA BAY DOWNS, INC.,
Petitioner,
Vs. Case No. 22-1127

FLORIDA GAMING CONTROL
COMMISSION,

Respondent.
/

ORDER GRANTING CONTINUANCE

This cause came before the undersigned on an Agreed Motion for Continuance
(“Motion”), filed on March 3, 2025. There is a pending settlement, which constitutes
good cause for a continuance. The undersigned being fully advised, it is, therefore,

ORDERED that:

1. The Motion is granted, and the final hearing scheduled for March 26, 2025, is
canceled.

2. The parties shall confer and advise the undersigned in writing no later than
April 15, 2025, as to the status of this matter and as to the length of time required for
the final hearing and several mutually-agreeable dates for rescheduling the final
hearing, after May 26, 2025, should one be necessary. Failure to timely advise gives
rise to the conclusion that this matter has been amicably resolved, and accordingly
the file will be closed.

DONE AND ORDERED this 6th day of March, 2025, in Tallahassee, Leon

County, Florida.

JAMES H. PETERSON, III
Administrative Law Judge
DOAH Tallahassee Office
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Staff summary:

The Division of Alcoholic Beverages and Tobacco in the Department of Business and
Professional Regulation lists on its website “Licenses and Permits for Alcoholic Beverages,”
which includes a permit for a “Cigar Wholesale Dealer” pursuant to section 210.65(2), F.S. An
application for a cigar wholesale dealer permit, DBPR ABT-6006, is also available on the

division’s website.

Neither section 210.65, F.S., nor any other statute, provides authority for a cigar wholesale dealer
permit. The wholesale of cigars is not regulated by the division.

Inclusion of this information on the division’s website may constitute an unadopted rule for
which there is no statutory authority.
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BEN ALBRITTON DANIEL PEREZ
President Speaker

THE FLORIDA LEGISLATURE
JOINT ADMINISTRATIVE
PROCEDURES COMMITTEE
Representative Tobin Rogers “Toby” Overdorf, Chair KENNETH J. PLANTE
Senator Erin Grall, Vice Chair COORDINATOR
Senator Mack Bernard Room 680, Pepper Building
Senator Don Gaetz 111 West Madison Street
Senator Thomas J. “Tom” Leek Tallahassee, Florida 32399-1400
Senator Tina Scott Polsky Telephone (850) 488-9110
Senator Carlos Guillermo Smith Fax (850) 922-6934
Senator Clay Yarborough www.japc.state.fl.us
Representative William “Bill” Conerly japc@leg.state.fl.us
Representative Chad Johnson
Representative Kim Kendall
Representative Leonard Spencer
Representative Debra Tendrich
Representative Meg Weinberger
March 5, 2025

Ms. Susan Swartz

Rules Attorney

Office of the General Counsel

Florida Department of Business and Professional Regulation
2601 Blair Stone Road

Tallahassee, Florida 32399-2202

RE: DBPR: Division of Alcoholic Beverages and Tobacco

Dear Ms. Swartz:

[ have reviewed the division’s website, and it has come to my attention the listing of “Licenses
and Permits for Alcoholic Beverages” includes a permit for a “Cigar Wholesale Dealer” pursuant
to section 210.65(2). Likewise, an application for a cigar wholesale dealer permit, DBPR ABT-
6006, is available on the division’s website.

Neither section 210.65 nor any other statute provides authority for such a permit; further, it does
not appear that the division regulates the wholesale of cigars and does not require a permit to
distribute cigars in Florida.

It appears listing of the permit and the application are of general applicability and may constitute
unadopted rules for which there is no statutory authority.

Please remove the Cigar Wholesale Dealer Permit from the listing of licenses and permits and
remove the application from the division’s website.

As always, please let me know if you have any questions.
Sincerely,

Marjorie C. Holladay
Chief Attorney

cc: Mr. Jerome Worley, Director
MCH:tf #1739
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INSTRUCTIONS FOR COMPLETING
DBPR ABT- 6006
DIVISION OF ALCOHOLIC BEVERAGES AND TOBACCO
APPLICATION FOR CIGAR WHOLESALE DEALER PERMIT

If you have any questions or need assistance in completing this application, please contact the Division of
Alcoholic Beverages & Tobacco's (AB&T) local district office. Please submit your completed application and
required fee(s) to your local district office. This application may be submitted by mail, through appointment, or it
can be dropped off. A District Office Address and Contact Information Sheet can be found on AB&T's page of
the DBPR web site at the link provided below.

Local ABT District Licensing Offices

GENERAL INSTRUCTIONS

Submitting Your Application

Applications for Cigar Wholesale Dealer permits are filed with the Division of Alcoholic Beverages and Tobacco.
Please complete all information. All questions must be answered fully and truthfully. You must provide an
original application and all signatures must be original. If eligible, a temporary license may be purchased.

This permit may not be transferred or change its location. If you sell the business, the new owner
must apply for a new permit. If you desire to change the location, you must apply for a new permit.

Note: When applicable, you must submit a legible and executed copy of any agreements which require a
percentage payment from the business operation.

A separate application must be filed for each place of business at which a cigar wholesale dealer proposes to
engage in business.

If eligible, a temporary license may be purchased for $25.00. The permanent license fee is $25.00.

Contact Person

All communications regarding your application and invoices for payments of initial and renewal fees will be sent
to the applicant/permit holder at the mailing or email address provided. However, if you would like for us to
communicate with someone other than the applicant regarding your application, please provide the name and
contact information for that person in the “License Information” section. Your named contact person will be
permitted to make changes to the application paperwork on your behalf (except Related Party Personal
information Sheet) and we will communicate directly with them regarding any application issues or deficiencies,
and you will not be copied by the division with the correspondence. Once the application is approved, all
invoices and any subsequent communications will be sent to the mailing address of the licensee.

APPLICATION REQUIREMENTS

Affidavit of Applicant

Read and sign in the presence of a notary. The affidavit must be signed by the individual applicant, each
partner of a general partnership, a general partner of a general partnership of a limited partnership, a managing
member, manager, or officer of a limited liability company, each partner of a limited liability partnership, or one
of the officers of a corporate applicant.

Registration of Legal Entity

All corporations, domestic or foreign; general partnerships; limited liability companies; and limited partnerships
are required to be registered with the Florida Department of State, Division of Corporations. If you have not
already registered, you will need to contact the Department of State at (850) 488-9000 or www.sunbiz.org for
further information. Your application will be considered incomplete without this active registration.

Federal Employer's Identification Number (FEIN)
All licensees who pay wages to one or more employees must have a Federal Employer's Identification Number.
Contact the Internal Revenue Service (IRS) at 1-800-829-3676 and request Form #SS4.
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Related Party Personal Information

This section of the application must be completed by each applicant or person(s) directly connected with the
business, unless they are a current licensee. The signature of each person filling out this section of the
application must be an original. This will include the sole proprietor, all partners, officers, directors, individual
share holders owning more than ¥z of 1 percent of stock in non-public corporations, all partners of each general
partnership, all general partners of a limited partnership, ail managing members or managers of a limited liability
company, partners of a limited liability partnership, and persons directly interested and receiving financial
proceeds from the business. It is important that each individual discloses any arrests they have had within the
past 5 years, even if they were charged, but not formally arrested, and regardless of the disposition.

Copy of Arrest Disposition

If the applicant answers “yes" to any of the criminal background questions asked in this application, provide a
copy of the Arrest Disposition to ensure the applicant is qualified, pursuant to Statute and Rule.

Applicable Statute: 210.15, Florida Statutes.

Directly/Indirectly Interested Person

A direct interest is created by a person or entity having an interest with the applicant in the business sought to

be permitted and, includes but is not limited to:

1. an interest which is created by virtue of the interested party deriving revenue from the sale of cigars;

2. a person or entity having the right to receive revenue based on a contractual relationship related to the
control of the sale of cigars;

3. a person or entity who has a right to a percentage payment from the proceeds of the business pursuant to a
lease;

4. a guarantor on a lease or loan;

5. a co-signer on a lease or loan.

An indirect interest includes, but is not limited to, any person or entity that derives revenue from the permit
solely through a contractual relationship with the permit holder, the substance of which is not related to the

control of the sale of cigar products.
Note: Direct and indirect interests must be disclosed in the “DISCLOSURE OF INTERESTED PARTIES”

section of the application.

APPLICATION CHECKLIST

TRANSACTION APPLICATION REQUIREMENTS

O Complete DBPR ABT-6006 Division of Alcoholic Beverages and

New Permit for Wholesale
Dealer of Cigars Only
(CGR)

Tobacco Application for Cigar Wholesale Dealer Permit
O Pay $25 fee if requesting an initial temporary permit (make check
payable to the Division of Alcoholic Beverages and Tobacco)
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DBPR ABT-6006 — Division of Alcoholic Beverages and Tobacco
Application for Cigar Wholesale Dealer Permit

STATE OF FLORIDA DBPR Form AB&T
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION ABT-6006
Revised 02/2013

If you have any questions or need assistance in completing this application, please contact the Division of
Alcoholic Beverages & Tobacco’s (AB&T) local district office. Please submit your completed application
and required fee(s) to your local district office. This application may be submitted by mail, through
appointment, or it can be dropped off. A District Office Address and Contact Information Sheet can be
found on AB&T's web site at the link provided below:

Local ABT District Licensing Offices

SECTION 1 - CHECK TRANSACTION REQUESTED

Transaction Type:
[ 1 New Permit [ ] Change to Legal Entity
[] Change to Related Parties [] Change of Business Name
(only in connection with the above)

Do you wish to purchase a Temporary Permit?

[] Yes [ ] No

SECTION 2 — LICENSE INFORMATION

If the applicant is a corporation or other legal entity, enter the name and the document number as registered with
the Florida Department of State Division of Corporations on the line below.

FEIN Number Business Telephone Number E-Mail Address (Optional)

Full Name of Applicant: (This is the name the permit will be issued in) Department of State Document #

Business Name (D/B/A)

Location Address (Street and Number)

City

Mailing Address (Street or P.O. Box)

City State | Zip Code

Contact Person - This section is optional, see application instructions for details

Contact Person Telephone Number

E-Mail Address (Optional)

Mailing Address (Street or P.O. Box)

City Zip Code

ABT District Office Received Date Stamp
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SECTION 3 —~ RELATED PARTY PERSONAL INFORMATION
This section must be completed for each person directly connected with the business, unless they are a
current licensee.
Business Name (D/B/A)

Full Name of Individual

Social Security Number* Home Telephone Number Date of Birth

Race Sex Height Weight Eye Color Hair Color

Are you a U.S. citizen?

] Yes [ No

If no, immigration card number or passport number:

Home Address (Street and Number)

City Zip Code

Have you, as an individual or as a principal of an entity, had a permit
revoked by the division within the previous 2 years? Permit Number
[] Yes [] No
Have you ever been adjudicated as owing $500 or more in delinquent cigarette taxes?

[ 1 Yes [] No

Have you ever been convicted of selling stolen or counterfeit cigarettes, receiving stolen cigarettes, or
being involved in the counterfeiting of cigarettes?

[1 Yes [] No

Have you been convicted within the past 5 years of any offense against the cigarette laws of this state or
convicted in this state, any other state, or the United States during the past 5 years of any offense
designated as a felony by such state or the United States, or to a corporation, any of whose officers have
been so convicted. The term “convicted” shall include an adjudication of guilt on a plea of guilty or a plea
of nolo contendere, or the forfeiture of a bond when charged with a crime?

[] Yes [] No

Have you ever imported, or caused to be imported, into the United States any cigarette in violation of 19
U.S.C. s. 1681a?

[ ] Yes [] No

4l
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Have you imported, or caused to be imported, into the United States, or manufactured for sale or
distribution in the United States, any cigarette that does not fully comply with the Federal Cigarette
Labeling and Advertising Act (15 U.S.C. ss. 1331 et seq.)?
| [J Yes [] No
If you answered yes to any of the above questions 4-9, provide the specifics on a separate sheet of paper
and a copy of the Arrest Disposition.

NOTARIZATION STATEMENT

“| swear under oath or affirmation under penalty of perjury as provided for in Sections 559.791, 562.45 and 837.06,
Florida Statutes, that | have fully disclosed any and all parties financially and or contractually interested in this
business and that the parties are disclosed in the Disclosure of Interested Parties of this application. | further swear
or affirm that the foregoing information is true and correct.”

STATE OF

COUNTY OF

APPLICANT SIGNATURE

The foregoing was ( ) Sworn to and Subscribed OR () Acknowledged Before me this Day

of , 20 , By whois ( ) personally
(print name of person making statement)

known to me OR ( ) who produced as identification.

Commission Expires:

Notary Public

(ATTACH ADDITIONAL COPIES AS NECESSARY)

*Social Security Number

Under the Federal Privacy Act, disclosure of Social Security numbers is voluntary unless a Federal statute
specifically requires it or allows states to collect the number. In this instance, disclosure of social security numbers
is mandatory pursuant to Title 42 United States Code, Sections 653 and 654; and sections 409.2577, 409.2598,
and 559.79, Florida Statutes. Social Security numbers are used to allow efficient screening of applicants and
licensees by a Title IV-D child support agency to assure compliance with child support obligations. Social Security
numbers must also be recorded on all professional and occupational license applications and are used for licensee
identification pursuant to the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (Welfare
Reform Act), 104 Pub.L.193, Sec. 317. The State of Florida is authorized to collect the social security number of
licensees pursuant to the Social Security Act, 42 U.S.C. 405(c)(2)(C)(1). This information is used to identify
licensees for tax administration purposes, and the division will redact the information from any public records
request.

72
3

Auth. 61A-10.081, FAC



SECTION 4 ~ DISCLOSURE OF INTERESTED PARTIES

Note: Failure to disclose an interest, direct or indirect, could result in denial, suspension and/or revocation of your license.
You MUST list all persons and entities in the entire ownership structure. To determine which of those persons
must submit fingerprints and a Related Party Personal Information sheet, see the fingerprint section in the
application instructions.

Business Name (D/B/A)

1. When applicable, complete the appropriate section below. Attach extra sheets if necessary.

Title/Position Name

CORPORATION- List all officers, directors, and stockholders

GENERAL PARTNERSHIP — List all general partners

LIMITED LIABILITY COMPANY - List all managers (member & non-member), directors, officers, and members

LIMITED PARTNERSHIP — List all general and limited partners.

LIMITED LIABILITY PARTNERSHIP — List all partners

OTHER INTERESTS
These questions must be answered about this business for every person or entity listed as the applicant

. Are there any persons or entities not disclosed who derive revenue from the business? [ Yes

. Are there any persons or entities not disclosed that have the right to receive revenue based on [] Yes
a contractual relationship related to the control of the sale of cigars?

. Are there any persons or entities not disclosed who have a right to a percentage payment from [] Yes
the proceeds of the business pursuant to the lease?

. Are there any persons or entities not disclosed who have guaranteed or co-signed a loan? [ Yes

If you answered yes to any of the above questions, a copy of the agreement must be submitted with this
application.
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SECTION 5 - AFFIDAVIT OF APPLICANT
NOTARIZATION REQUIRED

Business Name (D/B/A)

“l, the undersigned individually, or on behalf of a legal entity, hereby swear or affirm under penalty of perjury that
the facts set forth in the forgoing application are in all respects true and correct. | further agree this place of
business may be inspected and searched during business hours or at any time business is being conducted on
the premises, without a search warrant by authorized agents or employees of the Division of Alcoholic Beverages
and Tobacco, the Sheriff, his Deputies, and Police Officers for the purposes of determining compliance with the
cigarette laws.

| swear under oath or affirmation under penalty of perjury as provided for in Sections 559.791, 562.45 and 837.06,
Florida Statutes, that the foregoing information is true and that no other person or entity except as indicated herein
has an interest in the tobacco permit, and all of the above listed persons or entities meet the qualifications
necessary to hold an interest in the cigar permit.”

STATE OF

COUNTY OF

APPLICANT SIGNATURE

APPLICANT SIGNATURE

The foregoing was ( ) Sworn to and Subscribed OR ( ) Acknowledged Before me this Day

of , 20 , By who is ( ) personally
(print name(s) of person(s) making statement)

known to me OR () who produced as identification.

Commission Expires:

Notary Public
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SECTION 6 - CURRENT PERMITTEE UPDATE DATA SHEET

This section is to be completed for all current cigar wholesale dealer permit holders listed on the application to

ensure the most up to date information is captured.

Business Name (D/B/A)

Last Name

Current Permit Number(s)

Date of Birth

Social Security Number*

Street Address

City

Last Name

Current Permit Number(s)

Date of Birth

Social Security Number*

Street Address

City

Last Name

Current Permit Number(s)

Date of Birth

Social Security Number*

Street Address

City

Zip Code

Last Name

M.I.

Current Permit Number(s)

Date of Birth

Social Security Number*

Street Address

City

Last Name

Current Permit Number(s)

Date of Birth

Social Security Number*

Street Address

City
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Staff Summary:

Existing rule 61A-4.0371 of the Division of Alcoholic Beverages and Tobacco in the Department
of Business and Professional Regulation grants an excise tax deduction for distributors of
alcoholic beverages that become unsaleable through warehouse breakage, spoilage, evaporation,
expiration, or unfit for human consumption. As it appears that the rule lacks statutory authority,
JAPC requested the division repeal the rule.
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BEN ALBRITTON DANIEL PEREZ
President

Speaker

THE FLORIDA LEGISLATURE

JOINT ADMINISTRATIVE
PROCEDURES COMMITTEE
Representative Tobin Rogers “Toby” Overdorf, Chair KENNETH J. PLANTE
Senator Erin Grall, Vice Chair COORDINATOR
Senator Mack Bernard Room 680, Pepper Building
Senator Don Gaetz 111 West Madison Street
Senator Thomas J. “Tom” Leek Tallahassee, Florida 32399-1400
Senator Tina Scott Polsky Telephone (850) 488-9110
Senator Carlos Guillermo Smith Fax (850) 922-6934
Senator Clay Yarborough www.japc.state.fl.us
Representative William “Bill” Conerly japc@leg.state.fl.us
Representative Chad Johnson
Representative Kim Kendall
Representative Leonard Spencer
Representative Debra Tendrich
Representative Meg Weinberger
March 6, 2025

Ms. Susan Swartz, Rules Attorney

Office of the General Counsel

Department of Business and Professional Regulation
2601 Blair Stone Road

Tallahassee, Florida 32399-6563

RE: DBPR: Division of Alcoholic Beverages and Tobacco
Existing Rule 61A-4.0371

Dear Ms. Swartz:

In accordance with the Committee’s responsibilities pursuant to section 120.545(1) and Joint
Rule 4.6 of the Florida Legislature, I have reviewed the above-referenced existing rule. I have
the following comments.

61A-4.0371: What is the statutory authority for this rule? It does not appear that any of
the statutes cited as laws implemented provide authority for the excise tax
deductions described in the rule.
Upon review, it appears this rule should be repealed.

Please let me know if you have any questions. Otherwise, I look forward to your response.

Sincerely,

Marjorie C. Holladay
Chief Attorney

cc: Mr. Jerome Worley, Executive Director

MCH:df #195659
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61A-4.0371 Excise Tax Deduction for Breakage and Spoilage of Alcoholic Beverages.

(1) Distributors which distribute malt, vinous, and spirituous beverages shall make an excise tax deduction in their monthly tax
report for alcoholic beverages which have become unsaleable through warehouse breakage, spoilage, evaporation, expiration, or
which have become unfit for human consumption in an amount equal to .49 percent of gross tax for vinous sales; .15 percent of
gross tax for spirituous beverage sales; and .20 percent of gross tax for malt beverage sales or the actual breakage or spoilage
destruction witnessed and documented by the division employee or other authorized person. The method of breakage for malt
beverages (percentage or actual) must be elected annually and will be effective for 1 year unless the license is transferred or 100
percent of the stock is sold to a new owner. Distributors who engage in the sale of more than one type of alcoholic beverage shall
utilize the provisions of this subsection for all sales of malt, wine, and liquor products.

(2) However, extraordinary losses, as defined hereafter in this subsection, of malt, vinous, and spirituous alcoholic beverages
shall be excluded from the standard rates applied in subsection (1) above. Extraordinary losses of alcoholic beverages shall
constitute unusual losses which are not expected to recur resulting from acts of God or nature, and accidents which occur during
interstate or intrastate shipment from manufacturers to distributors, from distributor to distributor, and from distributor to retailer, or
products recalled by manufacturers and destroyed by the distributor. Extraordinary losses shall not include losses from evaporation,
breakage, or spoilage incurred on the licensed premises in the normal course of business which merely exceed the standard
deductions referenced in subsection (1). The distributor shall notify the division immediately upon the occurrence of an
extraordinary loss of merchandise. The actual gallonage of the extraordinary loss shall be deducted by the distributor. The distributor
shall show proof of the extraordinary loss occurrence prior to recovery or crediting of any excise tax due on unsaleable alcoholic
beverages by either providing a copy of a traffic accident investigation or incident report from the investigating agency when the
loss occurs in transit, or be witnessed by an authorized division employee where the loss occurs on the premise of the distributor, or
other appropriate documentation which clearly and objectively establishes the extraordinary loss. The distributor shall show proof of
the destruction, dumping or recycling of the alcoholic beverages involved in the extraordinary loss occurrence by providing a
statement to the division from the distributor’s employee responsible for the destruction or recycling. The statement shall include a
description of alcoholic beverages, by gallon and tax category, which have been destroyed or recycled and a statement as to the
location of the extraordinary loss occurrence and the location of the site of destruction or recycling.

(3) The distributor shall notify the division to witness the remaining undamaged, invoiced inventory which is utilized by the
distributor. The distributor reporting extraordinary breakage, spoilage or evaporation shall furnish proof that Florida Excise Taxes
have not been recovered from any other source. Copies of all insurance claims and receipt of payments shall be provided by the
distributor to the division upon request by the division. The actual gallonage of breakage, spoilage, or evaporation of alcoholic
beverages shall be recorded on form BPR-648A effective January 14, 1987 and incorporated herein by reference and will contain the
date of product destruction, quantity destroyed by tax classification, and a statement signed by the distributor’s authorized employee
or agent that the product was destroyed. A copy of form BPR-648A may be obtained by writing to the Department of Business and
Professional Regulation, Division of Alcoholic Beverages and Tobacco, 2601 Blair Stone Road, Tallahassee, Florida 32399-1022.
All completed forms shall be maintained for a period of 3 years.

Rulemalking Authority 561.11 FS. Law Implemented 561.55(1), 563.05, 564.06, 565.12 FS. History—New 3-1-76, Formerly 74-4.371, Amended 7-1-
87, Formerly 74-4.0371, Amended 2-24-94.
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Staff summary:

Existing rule 61A-2.022 of the Division of Alcoholic Beverages and Tobacco in the Department
of Business and Professional Regulation imposes administrative fines for certain violations. In
addition to an unauthorized rule subsection, an unauthorized affirmation, and penalties imposed
for violations of statutes that have been repealed, the rule includes penalty guidelines that do not
comply with ranges of penalties authorized by section 561.29, F.S., and section 562.12, F.S.
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BEN ALBRITTON DANIEL PEREZ

President Speake
THE FLORIDA LEGISLATURE € 5
JOINT ADMINISTRATIVE
PROCEDURES COMMITTEE
Representative Tobin Rogers “Toby” Overdorf, Chair KENNETH J. PLANTE
Senator Erin Grall, Vice Chair COORDINATOR
Senator Mack Bernard Room 680, Pepper Building
Senator Don Gaetz 111 West Madison Street
Senator Thomas J. “Tom” Leek Tallahassee, Florida 32399-1400
Senator Tina Scott Polsky Telephone (850) 488-9110
Senator Carlos Guillermo Smith Fax (850) 922-6934
Senator Clay Yarborough www.japc.state.fl.us
Representative William “Bill” Conerly japc@leg.state.fl.us
Representative Chad Johnson
Representative Kim Kendall
Representative Leonard Spencer
Representative Debra Tendrich
Representative Meg Weinberger
March 6, 2025

Ms. Susan Swartz, Rules Attorney

Office of the General Counsel

Department of Business and Professional Regulation
2601 Blair Stone Road

Tallahassee, Florida 32399-6563

RE: DBPR: Division of Alcoholic Beverages and Tobacco
Existing Rule 61A-2.022

Dear Ms. Swartz:

In accordance with the Committee’s responsibilities pursuant to section 120.545(1) and Joint
Rule 4.6 of the Florida Legislature, I have reviewed the above-referenced existing rule. [ have
the following comments.

61A-2.022: It appears that section 210.10 should be added as rulemaking authority.

Please explain why sections 120.57, 409.2598, and 559.79(3) are cited as
laws implemented.

It appears that section 210.181 should be added as laws implemented.

Sections 561.501(5) was repealed by chapter 2009-20, and section
038.271 was transferred to section 938.27 by chapter 97-271. Further, it
does not appear that section 938.27 should be cited as a law implemented.

61A-2.022(4): Please correct the citations to section 859.06 and 959.061. Those statutes
no longer exist.

Please explain the statutory authority for the “affirmation” described in
this subsection. An affirmation is equivalent to an oath and statutory
authority is therefore required. See Art. I, § 18, Fla. Const.;

§ 120.54(1)(e), Fla. Stat. See §§ 1.01(5), 92.52, Fla. Stat. Further, this
affirmation may be unenforceable if not taken before a person authorized
to administer oaths.
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Ms. Susan Swartz
March 6, 2025
Page 2

61A-2.022(7):

Penalty Guidelines:

Please provide the statutory authority for this rule subsection. Absent
authority, the rule should be amended to remove this subsection. See
§ 120.52(8)(b), Fla. Stat.

It would be helpful to number the violations and associated penalties in the
rule text for easy identification.

As the statutory range of penalties differ, please differentiate those
violations for which section 561.29 applies and those violations for which
section 562.12 applies. See §§ 120.52(8)(c) and (d), .545(1)(i), Fla. Stat.

Also, please ensure compliance with those penalties. See § 120.52(8)(c),
Fla. Stat.

The violation citing section 409.327 should be corrected or removed.
Section 409.327 was repealed by chapter 96-175, Laws of Florida.

Also, it appears that the citation to section 561.29(f) and (g) should be
section 561.69(1)(f) and (g). Please correct that citation.

Please correct the citation to section 561.01(1). That subsection simply
defines “Division.”

It is not necessary to list subsections (1) through (8) of section 561.24.

The violation citing section 561.501 should be corrected or removed.
Section 561.50 was repealed by chapter 2009-20, Laws of Florida.

The violation citing section 565.09 should be corrected or removed.
Section 565.09 was repealed by chapter 96-175, Laws of Florida.

Please correct the citation to section 859.06. That statute no longer exists.
See ch. 97-162, Laws of Fla.

Please let me know if you have any questions. Otherwise, I look forward to your response.

Sincerely,
?
/ 'l

w@wxwﬁ/

Marjorie C. Holladay
Chief Attorney

cc: Mr. Jerome Worley, Interim Executive Director

MCH:df #195660
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61A-2.022 Penalty Guidelines.

(1) This rule sets for the penalty guidelines which shall be imposed upon alcoholic beverage licensees and permittees who are
supervised by the division. District supervisors, audit supervisors, and bureau chiefs are authorized to accept settlement offers that
do not deviate from the penalty guidelines. The penalties provided below are based upon a single violation which the licensee
committed or knew about; or a pattern of at least three violations on different dates within a 12-week period by employees,
independent contractors, agents, or patrons on the licensed premises or in the scope of employment in which the licensee did not
participate; or violations which were occurring in an open and notorious manner on the licensed premises.

(2) Businesses and non-profit charitable organizations issued alcoholic beverage licenses, permits, and brand registrations by the
division are subject to discipline (warnings, corrective action, civil penalties, suspensions, revocations, reimbursement of cost, and
forfeiture).

(3) The penalties for repetitive unlawful conduct shall be based on the same violations occurring within 36 months of the date of
the first administrative proceeding notice.

(4) All stipulations accepted by the division shall include a written statement that the violation has been corrected and a written
plan to prevent additional violations of the same law. All violations cited in the administrative action shall be corrected before any
stipulation will be accepted by the division. All proceedings involving violations of Sections 562.11, 569.003, 569.005, 569.007,
859.06, and 859.061, F.S., and Chapter 893, F.S., must include an affirmation of compliance with Florida’s Responsible Vendor-
Dealer Acts (Sections 561.701 through 561.706, and 569.008, F.S.) as a part of the prevention plan required as an attachment to
stipulations offered in settlement.

(5) All stipulations offering lower penalties than the guidelines must be approved by the director and shall include a written
statement of mitigation in addition to the statement of correction and prevention plan required in subsection (4) of this rule.

(6) Reimbursement of cost shall include those expenses of each participating government agency involved in the investigation
of the licensed premises. Expenses shall be limited to overtime, per diem, equipment and property rental, evidence purchased,
supplies purchased, and other purchases directly related to conducting the investigation. The division shall keep and maintain an
accurate log with receipts of expenses related to investigations of licensed premises. No reimbursement will be required if the total
expenses are less than $25.

(7) All civil penalties may be substituted with license or permit suspensions using the ratio of 1 day for each $50; for example, a
licensee could offer a 5-day license suspension instead of a $250 civil penalty. No required suspensions may be substituted with civil
penalties unless approved by the director.

(8) Licensees or permittees who violate the accepted stipulation agreement or final order shall be issued a new administrative
action under the same case number for failing to comply with the stipulation or final order which will be considered a separate
violation of state law and the penalty for the violation cited will double.

(9) No stipulation or order may exceed $1,000 for violations arising out of a single transaction.

(10) Licensees may petition the division to amend any stipulation or final order by sending the petition to the Director,
Department of Business and Professional Regulation, Division of Alcoholic Beverages and Tobacco, 2601 Blair Stone Road,
Tallahassee, Florida 32399-1020. Petitions filed shall not automatically stay any effective dates in the stipulation or order unless the
director authorizes the stay or amendment requested in the petition.

(11) The penalty guidelines set forth in the table that follows are intended to provide field offices and licensees or permittees
with penalties that will be routinely imposed by the division for violations. The description of the violation in the table is intended to
provide a brief description and not a complete statement of the statute.
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Rulemaking Authority 561.11 FS. Law Implemented 120.57, 409.2598, 559.79(3), 561.29, 561.501(5), 939.01 FS., as created by Chapter 93-134,
Laws of Florida. History—New 2-28-94.
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BEN ALBRITTON DANIEL PEREZ

President Speaker
THE FLORIDA LEGISLATURE
JOINT ADMINISTRATIVE
PROCEDURES COMMITTEE
Representative Tobin Rogers “Toby” Overdorf, Chair KENNETH J. PLANTE
Senator Erin Grall, Vice Chair COORDINATOR
Senator Mack Bernard Room 680, Pepper Building
Senator Don Gaetz 111 West Madison Street
Senator Thomas J. “Tom” Leek Tallahassee, Florida 32399-1400
Senator Tina Scott Polsky Telephone (850) 488-9110
Senator Carlos Guillermo Smith Fax (850) 922-6934
Senator Clay Yarborough www.japc.state.fl.us
Representative William “Bill” Conerly japc@leg.state.fl.us

Representative Chad Johnson
Representative Kim Kendall
Representative Leonard Spencer
Representative Debra Tendrich
Representative Meg Weinberger

March 24, 2025

Judge Darren Schwartz

Interim Director and Chief Judge
Division of Administrative Hearings
1230 Apalachee Parkway
Tallahassee, Florida 32301-3060

Dear Judge Schwartz:

The Joint Administrative Procedures Committee respectfully requests your attendance at
the next meeting of the Committee to be held at 11:00 a.m., March 31, 2025, in Reed Hall, Room
102, House Office Building. The purpose of this request is to provide you the opportunity to
respond to the questions raised by the members of the Committee following your presentation
before the Committee on February 17, 2025. More specifically, as outlined in my letter of March
14, 2025:

e Representative Johnson asked if the Florida Evidence Code should apply to all DOAH
hearings. Chair Overdorf indicated that he was also interested in this issue.

e Senator Gaetz discussed apparent inconsistencies and the timeliness of decisions related to
cases referred to DOAH from the Commission on Ethics. Specifically, how long does it
take for a matter to go from a referred ethics complaint to a DOAH resolution and are there
any plans to improve on this timing? Senator Gaetz requested the information be specific
to these types of matters.

e Senator Carlos Guillermo Smith asked for any recommendations to make ALJs more
accountable that were not presented at the Committee meeting. You indicated that the
recommended change presented to the Committee would mean the removal of career
service status and that you would be happy to have further conversations on potential ways
to address the issue.
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Please let me know if you have any questions,
Sincerely,

W C Ltz

Kenneth J. Plante
Coordinator

cc: Representative Tobin Rogers Overdorf
Senator Erin Grall

KJP:tf
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